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VISITING AND RE-VISITING 

SUBORDINATION, NON-DISTURBANCE AND 

ATTORNMENT AGREEMENTS  

 

 

A Subordination, Non-Disturbance and Attornment Agreement 

(“SNDA”) is an agreement between a Mortgagee, Landlord and a Tenant 

that provides that in the event of foreclosure, or deed in lieu of 

foreclosure, of the Landlord's interest in the property, the Mortgagee 

agrees not to disturb the possession of the Tenant, and the Lease will 

continue in full force and effect, in exchange for the Tenant's 

subordination to the lien of the Mortgage and agreement to attorn to the 

Mortgagee.  SNDA’s are important because, by operation of law, a 

foreclosure terminates a lease (and other matters) that are subordinate in 

time, or by agreement, to the Mortgage.  The existence and content of an 

SNDA is critical to a Mortgagee if seeking to foreclose on a Landlord and 

remove Tenants and to the Tenant in order to protect its lease and 

possession if seeking to survive foreclosure if the Landlord defaults on its 

Mortgage. 

 

Subordination Issues 

 

Generally, a Lease is subject to rights of a Mortgagee in a 

preexisting Mortgage, including the right to foreclose.  With an SNDA, a 

Tenant agrees to subordinate its lease to any existing or future Mortgage 

provided that the Mortgagee executes an SNDA pursuant to provisions 

provided in a lease or substantially similar to form attached to the Lease.  

The Landlord may agree to obtain an SNDA or use "commercially 

reasonable efforts" to obtain an SNDA after the execution of the Lease but 

this is generally an uphill negotiation as the Mortgagee may not be willing 

to negotiate its superior rights away.  In this scenario the consequence for 

failure to obtain an SNDA is a default by the Landlord with very few 

remedies available.  Unless set forth in the Lease, termination of the Lease 

is probably not an option. 

 

The Lease can also provide that subordination is subject to receipt 

of an SNDA but the Lease provisions are not binding on the Mortgagee and 

the Tenant remains in a vulnerable position.  At a minimum the 

subordination should be expressly subject to non-disturbance rights.  

Further, the Tenant should ascertain if the Lease is subordinate to the 

Mortgage (and all its provisions) or just the lien of the Mortgage only.  A 

subordination to the entire Mortgage would subject the Tenant to all terms 

of Mortgage upon execution of the SNDA.  The Tenant should attempt to 

modify this to address particular provisions in the Mortgage that conflict 

with the Lease. 

 

 The best alternative for the Tenant is to have an SNDA negotiated 

and executed prior to, or concurrent with, the execution of the Lease as the 

Tenant is generally in a better bargaining position.  The Landlord will want 



the Lease to be financeable and should exert efforts to obtain the SNDA 

prior to, or concurrently with, the execution of the Lease. 

 

Critical Tenant Issues 

 

Non-disturbance 

 

 Typically in a foreclosure action the Tenant will be joined in 

foreclosure action as a necessary party but the Tenant would prefer to be 

joined only if required by law and be indemnified for costs, expenses and 

liability for defense.  Non-disturbance provisions should provide that the 

Tenant's possession will not be affected by a foreclosure action, deed in 

lieu of foreclosure, exercise of rights under the Mortgage, or by any default 

by the Landlord under the Mortgage.  These provisions should also address 

whether there is (a) non-disturbance only if there is no Lease default by the 

Tenant; (b) no diminishment of, or interference with, Lease rights and (c) 

no right of the Mortgagee to unilaterally amend the Lease or alter the 

Landlord consent rights.  

 

Attornment 

 

The attornment is typically in favor of the Mortgagee or the 

"foreclosure transferee."  The Mortgagee "steps into the shoes" of the 

Landlord upon foreclosure, subject to rights and remedies of the Landlord 

and the Tenant under the Lease and the Mortgagee assumes all obligations 

of the Landlord under the Lease. 

 

However, the Mortgagee is generally not responsible or liable for 

prior defaults of the Landlord, such as continuing defaults of the Landlord, 

continuing defaults of which the Mortgagee did not receive notice, and 

monetary defaults of which the Mortgagee did not receive notice.  The 

Mortgagee is not usually responsible for, nor subject to, existing rent 

offsets, reductions, reimbursements or reconciliations except for matters 

the Mortgagee received notice of pre-foreclosure.  If offset rights exist, 

there is usually cap on offsets for the Mortgagee to ensure loan installments 

can be paid.  The Mortgagee is not generally liable for breach of any 

representations or warranties under the Lease (or otherwise) such as 

environmental status, zoning, title, co-tenancy, etc. or responsible for any 

construction or improvements to be made at the property except for initial 

buildout, common areas, allowance in escrow or tenant self-help rights.  

The Mortgagee is also not responsible for any security deposit (or similar 

deposits) unless actually received by the Mortgagee.  Finally, the 

Mortgagee is usually not responsible for consequential damages or for 

expansion rights or enforcement of use restrictions (prior to taking control 

of the property). 

 

Probably the most important provision of the SNDA that needs to 

be reconciled between the Lease and the Mortgage is the application of 

condemnation awards and insurance proceeds payable with respect to the 



property.  In essence, does the Lease or Mortgage control?  The Mortgage 

will likely provide that insurance proceeds/condemnation award may be 

applied by Mortgagee to pay down the loan (especially if a low interest 

loan).  The Mortgagee will want to pay down the loan in the event of a 

Landlord default.  The Mortgagee may be reluctant to apply 

proceeds/award to reconstruction as there may not be enough square 

footage to rebuild to maintain loan to value ratio.  Is there a difference 

between the Landlord and the Tenant proceeds to be received?  Are there 

sufficient insurance proceeds and condemnation awards to be made 

available for (i) restoration of the Tenant's premises, and (ii) necessary 

buildings and common area for the Tenant to operate under the Lease as 

the more limited the Lease as to necessary restoration, the more likely the 

Mortgagee will yield.  The Tenant's insurance for improvements the Tenant 

constructed should not be used as a "bonus" to pay down the Mortgagee's 

loan.  The Mortgagee is generally not personally liable and liability extends 

only to the Mortgagee's interest in property once the Mortgagee forecloses 

and obtains possession.  This is the danger in subordinating Lease terms to 

Mortgage terms (i.e., subordination to Mortgage/lien). 

 

Additional Important Covenants 

 

 (a) The Lease may not be terminated during the term of 

Mortgage except for termination rights expressly granted in the Lease (e.g. 

casualty, eminent domain). 

 

 (b) No amendment to Lease may be made, and/or be effective 

against the Mortgagee, without the Mortgagee's consent except for 

modifications that do not reduce rent or the term, or materially change the 

parties' obligations under the Lease and consent shall not be unreasonably 

withheld, conditioned or delayed. 

 

 (c) No prepayment of rent or additional rent more than 30 days 

in advance. 

 

 (d) The Mortgagee receives copies of default notices under the 

Lease plus (i) reasonable additional time to cure after a Landlord has failed 

to cure, and (ii) further time as necessary to foreclose or take possession if 

the cure cannot be accomplished without the Mortgagee obtaining 

possession. 

 

(e)       The Mortgagee may require the Tenant to pay rent directly 

to the Mortgagee upon notice from the Mortgagee but must add Landlord 

joinder/acknowledgement to avoid breach of the Lease and give the Tenant 

the right to rely on the Mortgagee's direction and make sure the Tenant’s 

payment to the Mortgagee will be properly credited as payment under the 

Lease. 

 

 (f) Relinquishment by the Tenant of any option to purchase or 

right of first refusal or offer as to the foreclosure or deed in lieu. 



 

 

 

Critical Point 

 

 Throughout my career, I have had limited success in convincing 

clients to focus on the SNDA paragraph in the Lease.  However, over the 

past two years the SNDA has become critical because, more frequently 

than not, the Lender that we are negotiating with is actually a Special 

Servicer which means that the Mortgage is currently in default and in the 

process of being amended, extended, renewed, etc.  As such, there is no 

guarantee that 6-10 months from execution of the Lease that the Mortgage 

will not be in default again and subject to foreclosure.  Therefore SNDA’s 

are more critical than ever in this current economy. 
 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DISCLAIMER: This article contains information on general legal issues and is not intended 

to provide advice on any specific legal matter or factual situation. This information is not 

intended to create, and receipt of it does not constitute, a lawyer-client relationship. Readers 

should not act upon this information without seeking professional counsel. 

 

ADVERTISEMENT NOTICE: This article/communication may constitute a commercial 

electronic mail message subject to the CAN-SPAM Act of 2003. If you do not wish to receive 

further commercial electronic mail messages/communications from the sender, please send an 

e-mail to  steve.watten@strasburger.com and request that your address be removed from 

future mailings. To update your address, please send an email to 

steve.watten@strasburger.com including the updated information. Strasburger & Price, LLP, 

901 Main Street, Suite 4400, Dallas, TX 75202. 

 

 

 

  


