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CDI Requests Insurers to Submit Rate Decrease Application Filings

by Robert W. Hogeboom

The California Department of Insurance (CDI) Rate
Regulation Division is being more proactive in
making sure that rates are not excessive. In that
connection, the CDI has been reviewing insurers’
loss ratios. The CDI’s concern is that insurers are
overlooking the need to make rate decrease
applications when the results would suggest that
they may be charging an excessive rate. The CDI is
looking at all lines of insurance in connection with
its review.

CDI Letter to Insurers

The CDI has issued a “first wave” of letters to
approximately thirty insurers indicating its concern
that, after review of the loss ratios and length of time
since the last rate filing was submitted, the rates may
be excessive. The letter indicates that the CDI
intends to perform a rate review of all programs and
seeks confirmation from the insurer when it will be
making a rate filing submission.

Absent the filing of a rate application, the letter
suggests that the CDI may initiate an Order to Show
Cause or otherwise require a filing on the basis that
current data with the CDI suggests that the rate is
excessive. It is expected that the CDI will follow
with a second round of letters after it reviews the
responses and/or submissions from the first round.

The letters are similar to the practice used by the
Commissioner in 2006 when he issued notices of
hearing to compel several large homeowners’
insurers to reduce their rates. As a result of this
procedure, one of the largest homeowners’ insurers
in California ceased accepting new business.

CDI Cannot Require Rate Application Filings

Under the California Rating Law, a rate may not
remain in effect which is excessive. The CDI’s

recourse is to issue a § 1858.1 Notice of
Noncompliance under which the insurer may show
the CDI they are in compliance, request a hearing, or
enter into informal conciliation with the CDI. There
is no specific provision which permits the CDI to
mandate that a rate application filing be made.

The CDI’s Strategy

It would appear that the CDI would prefer insurers
to file rate applications under which the burden
would be on the insurer to justify its rate as opposed
to noncompliance actions in which the burden would
be on the CDI.

Through the rate filing, the CDI would have all data
in its required format, run the numbers per the CDI’s
template, and render a determination. However, in a
noncompliance action, the CDI would have the
burden to show that the rate is excessive which
would require it to present a case as to why an
insurer’s current rates are excessive and that may
ultimately prove to be a difficult task.

As the CDI may be contemplating issuing
noncompliance actions for insurers who do not file
rate applications, the CDI recently issued notice to
amend § 2614 of the regulations which govern the
Procedures for Noncompliance Hearings to permit
the calling of adverse insurer witnesses without the
necessity of submitting pre-filed written testimony.
Under current regulations, all direct testimony must
be submitted in writing 40 days prior to the hearing.
This gives all parties time to examine the testimony,
make appropriate objections and prepare for the
hearing.

In a recent noncompliance hearing, the CDI
attempted to call the insurer’s employees and other
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witnesses as “adverse witnesses” in support of its direct case. The CDI
argued that the written test.lmony reququment sh'ou¥d nf)t apply. The St Wl Bty @ ek, B
court held that the CDI calling adverse witnesses in its direct case was has been an insurance regulatory
improper since § 2614.13 requires the pre-filing of all direct written specialist for more than 30 years,
testimony. As a result, the CDI now seeks an amendment to the dealing in all aspects of
regulations which would permit calling adverse witnesses in its direct insurance regulatory law,

case without prepared direct testimony. This would greatly benefit the sl [BelalEion, Gebpion er
. regulations, transactional
CDI in these cases. matters, financial analysis,

market conduct examinations,

Robert Hogeboom is a senior

1‘( is §Xpected. that the industry will oppose this change as being rate filings and rate
inconsistent with the purpose of submitting pre-filed testimony. A administrative hearings,
hearing on the proposed regulations is scheduled for October 25, 2010, in disciplinary matters and
San Francisco. administrative litigation.

Mr. Hogeboom can be reached at
(213) 614-7304 or via email at
rhogeboom@bargerwolen.com.

ATTORNEY ADVERTISING

Barger & Wolen LLP client alerts are periodically issued to keep our clients and other interested parties informed of current legal developments
that may affect or otherwise be of interest to them. The comments contained herein do not constitute legal opinion and should not be regarded
as a substitute for legal advice. Prior results described do not guarantee a similar outcome.

© 2010 Barger & Wolen LLP. All Rights Reserved.





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


