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The United States District Court for the Southern District  

of Florida recently addressed a critical threshold issue in cases 

brought under the Telephone Consumer Protection Act arising out  

of text messages or calls to cellphones: what constitutes an 

“automatic telephone dialing system” (commonly referred to as an 

“autodialer”). 

 

In De Los Santos v. Millward Brown Inc.,[1] the court rejected the 

broad interpretation of the phrase “automatic telephone dialing  

system” favored by the plaintiff-side TCPA class action bar.[2]  

Rather than finding that an autodialer is any equipment that can  

dial a list of numbers without human intervention, the court held that 

an autodialer must have the present capacity to generate random or 

sequential telephone numbers. 

 

Beyond the decision itself, it is significant that the United States 

intervened as a party, and in defending the constitutionality of the 

TCPA, sided with those courts that have adopted the more narrow interpretation of “automatic telephone 

dialing system.” The district court’s decision and the government’s position provide support for companies 

fighting these TCPA lawsuits. 

 

Background 

 

With certain exceptions, calling a person’s cellphone absent an emergency or prior express consent from 

the called party violates the TCPA if the call is placed using an autodialer. The Federal Communications 

Commission and numerous courts have concluded that a text message is a “call” for purposes of the 

TCPA.[3] Thus, the TCPA’s prohibitions have been invoked to address nonconsensual text messaging as 

well. Where calls or texts are at issue, a key question is whether the equipment used to place the call or 

send the text qualifies as an autodialer. If it does not, the claim fails.[4] 

 

Congress defined “automatic telephone dialing system” as “equipment which has the capacity — (A) to 

store or produce telephone numbers to be called, using a random or sequential number generator; and (B) 

to dial such numbers.”[5] Consistent with this statutory language and congressional intent, many courts 

have interpreted this provision to mean that only equipment with a present capacity to generate random 

or sequential numbers is covered by the TCPA.[6] Recently, in fact, two district courts and a California 

state court granted summary judgment to defendants charged with TCPA violations where the system 

used to place the calls at issue indisputably lacked the requisite capacity.[7] 

 

A minority of courts, however, have interpreted “automatic telephone dialing system” expansively.[8] 

These courts have taken statements made by the FCC out of context to conclude that a device need not 

have the capacity to generate random or sequential numbers to qualify as an autodialer.[9] According to 

these courts, any equipment that can dial lists of numbers without human intervention qualifies as an 

autodialer. Today’s smartphones have speed dial, group texting, and auto-response capabilities and 

therefore would qualify as autodialers under this expansive interpretation. Indeed, the most recent court 

to adopt the minority view acknowledged that under the expansive interpretation ordinary cell phones 

constitute autodialers for purposes of the TCPA.[10] 
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The district court in De Los Santos recently confronted the autodialer issue, but did so in an odd posture. 

Typically, TCPA defendants argue in motions to dismiss or motions for summary judgment that 

autodialers must have the present capacity to generate random or sequential numbers, and that the 

equipment they used lacked that capacity, or that the allegations are insufficient to plausibly suggest use 

of equipment with such capacity. But in De Los Santos, the defendant urged the broad autodialer 

interpretation, and from there argued that the TCPA is unconstitutionally overbroad because it covers 

phone calls or texts sent from virtually any smartphone or computer, and therefore regulates far too much 

protected speech.[11] 

 

The United States defended the TCPA’s constitutionality. It took the position that interpreting the 

“automatic telephone dialing system” definition as requiring random or sequential number generation 

capacity safeguards the statute from unconstitutional overbreadth.[12] Specifically, the United States 

cited with approval Hunt v. 21st Mortgage Co., which held that to satisfy the statutory definition, the 

equipment at issue must “have a present capacity, at the time the calls were being made, to store or 

produce and call numbers from a number generator.”[13] Furthermore, the United States rejected the 

proposition that smartphones or personal computers could qualify as an autodialer, relying on the 

analysis of In re Jiffy Lube, which found “‘no support for [the proposition] that ... an iPhone or Black[]Berry’” 

is an autodialer[14] after concluding that number generation capacity is required to qualify.[15] 

 

The De Los Santos court agreed with the United States and declined to read the TCPA expansively. It 

agreed with and cited a host of cases that have interpreted the definition of “automatic telephone dialing 

system” as requiring a present capacity to randomly or sequentially generate numbers.[16] Moreover, the 

court stressed that “[i]f autodialers included smartphones, or if autodialers included computers, then the 

Defendant could argue [constitutional] overbreadth.”[17] Only because the court construed the autodialer 

definition to require a present capacity to generate random or sequential numbers, was the constitutional 

problem avoided. 

 

Both the De Los Santos opinion and the brief filed by the United States thus provide support for 

defendants arguing that the TCPA does not apply to their conduct because they did not place a call or 

send a text message using equipment with a present capacity to randomly or sequentially generate 

numbers. In light of this decision, and the position taken by the United States, it would seem that the 

minority interpretation eschewing the number generator requirement can be challenged as 

unconstitutionally overbroad. 

 

Guidance from the FCC and appellate courts would go a long way to end the uncertainty over the proper 

interpretation of “automatic telephone dialing system.” At least seven petitions are pending before the 

FCC seeking clarification on this issue.[18] But until that guidance arrives, the De Los Santos opinion and 

the United States’ brief provide a welcome assist to TCPA defendants. 
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