THE HIGH COURT

1995 No. 587 Sp

BETWEEN
C.D.
PLAINTIFF
AND
W.D. AND BARCLAYSBANK PLC
DEFENDANTS

Judgment of Mrs. Justice M cGuinness delivered on the 5th day of February 1997

In these proceedings, the Plaintiff, who is thévaf the first named Defen-
dant, brings a claim pursuant to Section 12 ofMaeried Women's Status Act, 1957 that
she is entitled to a beneficial interest in land€ounty Kilkenny held in her husband's sole
name. She also seeks a declaration that the semondd Defendant's claim, if any, to be
secured on the said lands affects only her husbded'eficial share in the said lands.

The lands in question are farm lands comprisednd described in Folio
7567 of the Register of Freeholders of County Killkg The folio, a certified copy of
which was handed into Court, shows that as and fiteen21st July, 1972 W.D., the first
named defendant, is full owner of the lands. Cn®¢ptember, 1989, a charge was regis-
tered in favour of the second named Defendant, |8gsdBank Ireland Limited, for present
and future advances repayable with interest. [&hds themselves consist of 26 acres, 3
roods and 30 perches. The family home of the Btaand the first named Defendant does
not form part of these lands and they have nevedlin a family home on the lands. The
lands are, and have at all relevant times beeml ng¢he first named Defendant in his busi-

ness as a farmer.



THE HEARING

At the opening of the hearing before this Countagplication was made on
behalf of the Solicitors for the Plaintiff to conodf record in the case. The Plaintiff con-
sented to this application and an Order to thisatfivas made. The Plaintiff was accompa-
nied in Court by a Mr. Looney, whom she wished awénwith her as a friend to assist her.
Counsel for the second named Defendant objectedetgpresence of Mr. Looney on the
grounds that he had been involved on behalf dh ltleé Plaintiff and the first named De-
fendant in previous negotiations with Barclays Bank

| was conscious of some undesirable elementdawimlg such a person to be
present in Court, in particular, in a case whiclts wabe heard in camera. | had also formed
the impression that the advices being given byldoney to the Plaintiff appeared to be of
a quasi-legal nature and to deal with matters whiohld more properly be dealt with by a
Solicitor. Nevertheless, bearing in mind the disadages of a personal litigant, | permitted
Mr. Looney to remain in Court to assist Mrs. D. Ighstressing that his role was strictly lim-
ited to taking notes on her behalf and quietly mglsuggestions and assisting her generally
during the hearing as had been set out in an Onadele by the Supreme Court in a similar

situation on 13th October, 1995 in the cas&asimnus Quinn -v- The Governor and Com-

pany of the Bank of Ireland and Martin A. Harvey, Timothy Bracken and Breda Morey.

In the event, Mrs. D. herself gave her evidenca set out the basis of her
claim clearly and cogently and was not unduly disatiaged by the absence of legal repre-
sentation.

The first named Defendant was also unrepresemddhad been so at all
stages of the proceedings. At the outset, he rtadear that in the circumstances he was

not opposing his wife's claim. He had not filed &iffidavit in the proceedings, but at the
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request of the Court, he gave oral evidence ofameflactual matters, mainly by way of
clarification.

The second named Defendant was fully represent&blicitor and Counsel.
The evidence of the second named Defendant wag dmidl clearly set out on Affidavit
sworn by Mark McParland, Solicitor, on behalf of thank.

The Plaintiff's Special Summons which was issuedre 11th June, 1995
was originally grounded on an Affidavit sworn by lea the 10th July, 1995. On the day of
hearing of the proceedings, she submitted a seédihvit to the Court which had, as |
understood the matter, been drafted with the asgistand advice of Mr. Looney. While
this Affidavit had not been served in time on eitBefendant, in the circumstances, | per-
mitted it to be opened to the Court. Unfortunatélgonsisted largely of allegations of vari-
ous kinds of improper conduct against the secomdedaDefendant and its servants and
agents which could not in any circumstances fomalevant part of the evidence in the pro-
ceedings before the Court. Whether or not suagations were based in fact, they were
relevant only to the bank's separate proceedinggdesession against the second named
Defendant. This was pointed out to the partiese Plaintiff's evidence therefore consisted
of her grounding Affidavit and the relevant partsher second Affidavit sworn on the 21st

January, 1997 and her oral evidence.

THE FACTS

The Plaintiff and the first named Defendant wened on the 9th August,
1983 and they have three children aged ten, eightsaven. The Plaintiff is a nurse by pro-
fession and the first named Defendant is a farnien the first six years of their marriage,
they lived in the home of the Plaintiff's motherAbbeyleix. Throughout the marriage, the
Plaintiff has worked in her profession as a nuadijrst full time and at a later stage part

time. In her evidence, the Plaintiff said thatidgrthe six years in Abbeyleix, she made
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fairly minimal contributions to her mother's houskhsince her mother was aware that she
was saving for a home for herself and the first ear@Defendant. At the time of the mar-
riage, she had savings of her own of in or aboy@@2 The Plaintiff states that between
these savings and the savings she made from h@angsubetween 1983 and 1989 she con-
tributed a sum of in or about £25,000 to the buoijdand furnishing of the couple's present
family home at Feereigh, Donaghmore, County Ladibe evidence of the amount of her
contribution was challenged in cross-examinatiorCoyinsel for the bank and no actual re-
ceipts were produced in evidence. However, thntffeappeared to me to be a good man-
ager and financially careful and | accept her evageas regards her contribution. | also ac-
cept her evidence that she obtained some buildiagmals such as second-hand windows
from members of her family and that these were akad for the family home. The Plain-
tiff and the first named Defendant agree that tlenkff paid for or otherwise provided the
materials used in the building while the first nahizefendant either carried out the labour
himself or, where necessary, paid for other lalmmsts. The Plaintiff also provided monies
for the furnishing of the family home.

The said family home was not however a new housai extension and ad-
aptation of the house already occupied by the fiesshed Defendant's widowed mother and
other members of his family. The building worksiethwere carried out, and to which the
Plaintiff contributed, seem to have been the coeatif a separate apartment for the accom-
modation of the Plaintiff, the first named Defentdand their family. They moved to this
accommodation in or about 1989 and continue talectiere as their family home.

The Plaintiff in part rests her claim to a beniafiinterest in the lands in Fo-
lio 7567, County Kilkenny (which | will call "the #kenny lands") on her contribution in
cash and kind to the building and furnishing o$ tlaimily home.

The Plaintiff in her evidence also stated thabtighout the marriage she re-
ceived very little by way of housekeeping moneyotrer contributions to the household

maintenance from her husband. By and large, skd her earnings as a nurse to provide



for the day to day expenses of the household viigtehusband used his monies in operating
the farming enterprise both on the Kilkenny landd an other lands in Laois which he held

jointly with his brother P. It appears that thesband and the wife operated virtually sepa-
rately as far as the finances of the family weraceoned. The husband agreed with his
wife's evidence in this regard.

The Plaintiff also rests her claim on an assertiat, at an early stage in the
marriage and from time to time thereafter, her lansbtold her that he would put the Kil-
kenny lands into their joint names. She was unabl@ive any detail as to dates and times
when such an undertaking was given and it was thedmo steps, such as consulting a so-
licitor, were ever taken to put such an undertaking effect. She was however adamant
that she had relied on her husband's statementscarsitiered herself to be a joint owner of
the lands.

The husband, in evidence, gave a much more campatssion of any state-
ment made by him. He admitted that a transfer joitet names Would have been spoken
of" but that there were many problenfsgher in his heatithan the question of transferring
any property to his wife. Under cross-examinatiomadmitted that he had told the bank in
1986 that he was the sole owner of the lands aadith1986 he would certainly have re-
garded himself as being the sole owner.

It should of course also be noted that there immatrimonial dispute between
the Plaintiff and the first named Defendant anddlege no proceedings whether pursuant to
the Judicial Separation and Family Law Reform A&89 or otherwise between them other
than the wife's present claim pursuant to the Mdriivomen's Status Act, 1957. Neither
has the wife made any claim to beneficial ownerstiig share in the family home (which is
held in the husband's sole name) nor to beneftialership of any other lands which the
husband holds jointly with members of his family.

I now turn to the evidence in regard to the seauamded Defendant, Barclays

Bank PlIc, formerly Barclays Bank Ireland Limitedhe lands the subject matter of these



proceedings (the Kilkenny lands) were charged by Mrto Barclays Bank by virtue of a
Deed of Charge dated the 26th May, 1986.

The charge was granted as part of the securityinedtjfor a Joint Commer-
cial Loan Account for the first named Defendant &msl brother, P. D., who owned lands
jointly with him in Laois and apparently farmed ihim. The lands in Laois also formed
part of the security but the family home of theiRi& and the first named Defendant was in
no way involved.

The loan from the second named Defendant washeotirst involvement in
borrowings and indebtedness of the first named mifat. In his own evidence, he says
that in or about the time of his marriage he (orahd his brother) owed a large sum to the
Bank of Ireland and it appears that the loan frammgecond named Defendant was part of a
re-financing package for the farming enterprise.

The first named Defendant and his brother defduste the loan and the sec-
ond named Defendant brought proceedings against lyeway of Special Summons on 3rd
May, 1991 seeking an Order for possession of thieeKny lands and the Laois lands and an
Order for the sale of the lands in default of pagthd the sums then due and owing on the
Commercial Loan Account which then amounted to @8%,0dd. There is no need here to
detail the proceedings and negotiations which ehsomst of which are irrelevant to the
Plaintiff's present claim. In summary, on 14th ébar, 1991, an Order of Possession over
both the Laois and Kilkenny lands was granted tocBgs Bank by Mrs. Justice Denham in
this Court. After further unsuccessful negotiatipExecution Orders of Possession issued
and were executed, though with some difficultiescivigave rise to Orders made by Laffoy
J. on 22nd May, 1995 and 15th June, 1995. Thdipost present is that the bank, in ac-
cordance with the Court Orders, has sold the Lanids but has not at yet sold the Kilkenny
lands.

In his Affidavit sworn on behalf of the second rerDefendant, Mr. McPar-

land avers that the bank proceedings and the @ualtrs were not only served on the first



named Defendant and his brother but also on thietPidor her information. In evidence,
the Plaintiff admits that she was served with tbeunents but says that she neither under-
stood them nor took any notice of them. She regghtiem as solely her husband's busi-
ness. She had enough on her mind what with tHdrehi the household and her employ-
ment without having to cope with her husband'sidiffies with the bank. However, she
does admit that she took some active part in varbgbtiations with the bank's representa-
tives at the family home on the 5th October, 1984,day of execution of the Order of Pos-
session of the Laois lands. She also concedestimat stage before the issue of the present
proceedings in June 1995 did she in any way inditathe bank that she had any proprie-
tary claim on the Kilkenny lands. She explains thubmission by saying that she was un-

aware that she had any rights.

THE LAW

Considering the evidence as a whole, it is hardvoid the conclusion that
the Plaintiff's action is more a last ditch efftotrescue some form of asset from the bank
than a true dispute between herself and her husbiedertheless, it seems proper that the
Court should consider, firstly, if she has any aunstble claim on the Kilkenny lands under
Section 12 of the Married Women's Status Act, 188d, secondly, if she has such a claim,
whether her claim can have any priority over thekismundoubted rights as established in
their proceedings against the first named Defendadthis brother.

Section 12 of the Married Women's Status Act, 1950far as it is relevant,

provides as follows:-



"12(1) This section applies to the determinatidnany question arising between

husband and wife as to the title to or possessf@ang property.

(2) Either party or any person concerned may gppla summary way to the High
Court or (at the option of the applicant irrespeetiof the value of the property in
dispute) to the Circuit Court to determine the disgsand the Court may make such
Order with respect to the property in dispute arsgdta the costs consequent on the

application as the Court thinks proper"

During the 1970's and 1980's, a considerabledfrease law was developed
in this Court in regard to the effect of direct andirect financial contributions by spouses
in acquiring a beneficial interest in matrimoniabperty. This line of cases stemmed from

the decisions of the learned Kenny JHieavey -v- Heavey (1974) 111 I.L.T.R. 1 an@. -v -

C. [1976] I.R. 254 and developed through the lawesuiting and constructive trusts. A
clear and authoritative statement of the law is Hrea is to be found in the judgment of the
learned Finlay P. (as he then was) in the cad¥.ef- W. [1981] I.L.R.M. 202 at pages 204

to 205. | quote the paragraphs relevant to camiobs made by a wife:-

"1. Where a wife contributes by money to the pasetof a property by her husband
in his sole name in the absence of evidence of socoasistent agreement or ar-
rangement the Court will decide that the wife isittsd to an equitable interest in
that property approximately proportionate to thetesx of her contribution as

against the total value of the property at the tilme contribution was made ...

3. Where a wife contributes either directly todaithe repayment of mortgage in-
stalments or contributes to a general family fuimdstreleasing her husband from an
obligation which he otherwise would have to disgealiabilities out of that fund

and permitting him to repay mortgage instalmenes sfil in the absence of proof of



an inconsistent agreement or arrangement be edtitbean equitable share in the
property which had been mortgaged and in respeetloth the mortgage was re-
deemed approximately proportionate to her contiifiutto the mortgage repay-

ments: to the value of the mortgage thus redeemddathe total value of the prop-
erty at the relevant time. It is not expressiytestan the decision to which | have re-
ferred but | assume that the fundamental principleglerlying this rule of law is

that the redemption of any form of charge or mogegan property in truth consists
of the acquisition by the owner or mortgagor ofemtate in the property with which
he had parted at the time of the creating of thetgame or charge and that there
can be no distinction in principle between the dbation made to the acquisition
of that interest and the contribution made to tloguasition of an interest in prop-

erty by an original purchase ...

5. Where a wife expends monies or carries out wothe improvement of a prop-
erty which has been originally acquired by and tbgal ownership in which it is
solely in her husband, she will have no claim ispect of such contributions unless
she established by evidence that from the circumstasurrounding the making of
it she was led to believe (or of course that it wascifically agreed) that she would
be recompensed for it. Even where such a righétompense is established either
by an express agreement or by circumstances inhwhi& wife making the contribu-
tion was led to such belief it is a right to recampe in monies only and cannot and
does not constitute a right to claim an equitatilare in the estate of the property

concerned."

These principles received the approval of the Supr€ourt in the case dcC. -v- McC.

[1986] I.L.R.M. 1 in which Henchy J. stated:-

"When the wife's contribution has been indirectcfsas contributing, by means of

her earnings, to a general family fund) the Couitt im the absence of any express



10

or implied agreement to the contrary, infer a trustfavour of the wife, on the
grounds that she has to that extent relieved theband of the financial burden he

incurred in purchasing the house."

The Supreme Court again approved this approabh &.) -v- N. (R.) [1992] 2 |.R. 116.

While it is accepted on the evidence of the wifehe present proceedings
that she made a substantial direct contributioeitteer the improvement or the provision of
the family home, she has not made any claim torefi@al interest in that property. Her
present claim applies only to the Kilkenny landBhese lands had been acquired by her
husband in his sole name in 1972, eleven years fwithe marriage. It is clear that she
made no direct contribution to the acquisitionhege lands.

With regard to indirect contributions, the wife; ber own earnings and her
expenditure of these earnings on the needs of dlisdmnold, undoubtedly contributed to
what the learned Finlay P. described as the "géfaraly fund" and thus freed her husband
to use any earnings of his own in the farming bessn However, such an indirect contribu-
tion could not have resulted in the wife havingwmd any interest in the Kilkenny lands
between the marriage in 1983 and the date of th&'da&harge in 1986 since the husband
was already the full owner and the lands at thegesiappear to have been unencumbered.
By 1986, therefore, the wife had no beneficial ies¢ in the lands resulting from the opera-
tion of a trust based on either direct or indiremttributions. If the wife had no proprietary
rights in the form of a beneficial interest in tkidkenny lands in 1986 at the stage when the
second named Defendant bank acquired the charge,tiie entire ownership of the lands
both legal and beneficial was available to the hnskto use as security in obtaining his loan
from the bank.

The wife also bases her claim on her evidencehteatiusband on a number
of occasions undertook to transfer the lands ih&rtjoint names. Even were such an un-

dertaking, without any further steps, sufficiengtound a claim for a half share in the lands,
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it seems to me that the husband's evidence does/imme any serious intention to carry out
such a transfer at any stage. He is in a sensenilting to cooperate with his wife in order
to reduce the bank's claim, but the height of kidence was that such a thing "would have
been spoken of" but he had problems "higher irhk&d" than that. In cross-examination,
as | have said, he was quite clear that in 1986parded himself as the sole owner of the
lands. It is also clear from the wife's own eviderthat she took little or no interest in the
husband's farming activities or in the land untié gealised that the second named Defen-
dant was about to take possession of it in Octd88d. The fact is that when the bank's
proceedings for possession were served on heridheotl even read the papers handed to
her as she regarded all that as being her husbamd'sis brother's business and nothing to
do with her. This is not the attitude of a jointreer of the lands. Understandably, she felt
she had enough to cope with in the household, dne af the children and her profession.
Nevertheless, her evidence does not create theegsipn of one who believed over the
years of the marriage that she had a proprietagrast and a half share in the Kilkenny
lands. On the evidence, this aspect of the wifaisn cannot succeed.

In considering both these aspects of the wifeggngl one must of course
clearly distinguish this type of claim pursuanttbhe Married Women's Status Act from a
claim to a Property Adjustment Order under the datdSeparation and Family Law Reform
Act, 1989 or the Family Law Act, 1995, where theu@as directed to have regard to very
many more factors and wider considerations tharpassible under the Married Women's
Status Act. In the present proceedings, judi@absation is not sought and happily the fam-
ily remains intact. The considerations relevara ®eroperty Adjustment Order therefore are
not applicable here.

On the evidence in this case, it seems to me dhedrboth the direct and in-
direct contributions of the wife went towards thegaisition or improvement and furnishing
of the family home and had no relevance to the dfitky lands. Her claim to a beneficial

interest due to contributions therefore also fails.
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Counsel for the second named Defendant also madenaer of submissions
to me in regard to any possible priority of theeigfclaim over that of the bank and, for the
sake of completeness, | will also refer to thedmrsasions.

Even if the wife were to establish a beneficiaeiest in the lands which ex-
isted at the time of the registration of the backarge, it does not appear to me that such a
claim could take priority over the bank's chardgénder the Registration of Title Act, 1964,
such an unregistered burden could only take eHadthave priority if it came within Sec-

tion 72 subsection (1)(j):-

"The rights of every person in actual occupatidthe land or in receipt of the rents
and profits thereof save where upon enquiry madsuoh person the rights are not

disclosed."

At no stage was Mrs. D. in actual occupation ofKiikkenny lands nor did she receive rents
and profits from them.

Counsel for the second named Defendant also stdahmitorrectly in my
view, that the Plaintiff was barred from her egbiéaremedy by her acquiescence in the ob-
taining of the commercial loan by her husband anthe registration of the charge. The
Plaintiff, in evidence, stated that she was unawdrhe significance of her husband's bor-
rowings at the time (in 1986) and this may wellsoe However, the Special Summons of
the second named Defendant was served on her irlB&ly and the Order for Possession in
December 1992. At no stage did the Plaintiff iatkcto the second named Defendant that
she had any claim to the lands or that she coreidegrself to be a joint owner.

On the 5th October, 1994, lengthy negotiationsk folace between the repre-
sentatives of the second named Defendant andrétenéimed Defendant, his brother and the
Plaintiff. Although the Plaintiff appears to hataken an active part in these negotiations,

she did not in any way assert that she was a @imter of the lands or had any claim on
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them. The first indication of her claim was theuimg of her present proceedings on the

11th June, 1995. As was stated by Lord Wensleyatal&rchbold -v- Scully (1861) 9

H.L.C. 360 at 383:-

"If a party, who could object, lies by and knowinglermits another to incur an ex-
pense in doing an act under the belief that it wWaubt be objected to, and so a kind
of permission may be said to be given to anothealter his condition, he may be

said to acquiesce.”

It appears to me that by her failure to put theoed named Defendant on no-
tice of her claim at any stage before June 199%tamtiff acquiesced in the situation.

From another point of view, it could also be sdudt the Plaintiff is estopped
by her conduct, including her negligence and sidefrom asserting her claim as against the

second named Defendant (§2eherty -v- Doherty [1991] 2 I.R. 458, judgment of Blayney

J.).
| cannot but feel sympathy for the Plaintiff'sdircial difficulties, particularly
as they seem to have arisen through no fault obwer, but for all the reasons set out above

the Plaintiff's claim must fail.



