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in the fields of MLM, Direct Selling, Network Marketing, Multilevel Marketing and Party Plan. 
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SEC, worker’s compensation, unemployment compensation, etc.  

The intent of the MLMLegal.com Cases Project is strictly educational, and, to provide insight 

into the legal issues and cases for an industry that spans the globe in upwards of 150 countries 

with sales volume exceeding $100 billion and distributor involvement in the tens of millions. 

MLMLegal.Com does not promote or endorse any company. MLMLegal.Com offers no value 

judgments, either pro or con, regarding the companies profiled in legal cases. 

Jeffrey A. Babener, principal attorney in the Portland, Oregon, law firm Babener & Associates, 

and editor of www.mlmlegal.com, represents many of the leading direct selling companies in the 

United States and abroad. 

Body Wise International, Inc. (1995) 

Case: Body Wise International, Inc. (1995) 

Subject Category: Consent Decree 

Agency Involved: FTC 

Complaint Synopsis: The FTC alleged that Body Wise made deceptive weight loss and cholesterol 

reduction claims in marketing the company's nutritional supplements.  

Consent Details: In settling with the FTC, Body Wise agreed not to claim that its products could help 

users lose weight without changing their diet or exercising. The company agreed to only make such 

health related claims that are supported by reliable and competent scientific evidence, and would not 

misrepresent any scientific evidence in its marketing.  

Practical Importance to Business of MLM/Direct Sales/Direct Selling/Network Marketing/Party 

Plan/Multilevel Marketing: Unsubstantiated health claims are likely to attract the attention of the 

FTC.      

Body Wise International, Inc. (1995), FTC Docket No. C-3617: In settling with the FTC, Body 

Wise agreed not to claim that its products could help users lose weight without changing their diet or 

exercising. The company agreed to only make such health related claims that are supported by reliable 

and competent scientific evidence, and would not misrepresent any scientific evidence in its marketing. 
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IN THE MATTER OF BODY WISE INTERNATIONAL, INC 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF SECS. 5 AND 12 OF THE FEDERAL TRADE 

COMMISSION ACT 

Docket No. C-3617 

*724 DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation of certain acts and practices of the 

respondent named in the caption hereof, and the respondent having been furnished with a copy of a 

draft of complaint which the San Francisco Regional Office proposed to present to the Commission for 

its consideration and which, if issued by the Commission, would charge respondent with violation of the 

Federal Trade Commission Act; and 

The respondent, its attorneys, and counsel for the Commission having thereafter executed an 

agreement containing a consent order, an admission by the respondent of all the jurisdictional facts set 

forth in the aforesaid draft of complaint, a statement that the signing of said agreement is for 

settlement purposes only and does not constitute an admission by respondent that the law has been 

violated as alleged in such complaint, or that the facts as alleged in such complaint, other than 

jurisdictional facts, are true, and waivers and other provisions as required by the Commission's Rules; 

and 

The Commission having thereafter considered the matter and having determined that it had reason to 

believe that the respondent has violated the said Act, and that a complaint should issue stating its 

charges in that respect, and having thereupon accepted the executed consent agreement and placed 

such agreement on the public record for a period of sixty (60) days, now in further conformity with the 

procedure prescribed in Section 2.34 of its Rules, the Commission hereby issues its complaint, makes the 

following jurisdictional findings and enters the following order: 

1. Respondent Body Wise International, Inc., is a corporation organized, existing and doing business 

under and by virtue of the laws of the State of Nevada, with its office, principal place of business and 

mailing address at 6350 Palomar Oaks Court, Suite A, Carlsbad, California. 

2. The Federal Trade Commission has jurisdiction of the subject matter of this proceeding and of the 

respondent and the proceeding is in the public interest. 

*725 ORDER 

DEFINITIONS 

For the purposes of this order, the following definitions shall apply: 
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A. “Distributor” means any person, other than direct employees of Body Wise, who has sold nutritional 

supplements on behalf of Body Wise or who has received any compensation in connection with the sale 

of nutritional supplements on behalf of Body Wise, whether such person is characterized as a 

consultant, associate, distributor or otherwise. 

B. “Competent and reliable scientific evidence” means tests, analyses, research, studies or other 

evidence based on the expertise of professionals in the relevant area, that have been conducted and 

evaluated in an objective manner by persons qualified to do so, using procedures generally accepted in 

the profession to yield accurate and reliable results. 

I. 

It is ordered, That Body Wise International, Inc., a corporation, its successors and assigns, and its 

officers, directors, representatives, agents, and employees, directly or through any corporation, 

subsidiary, division or other device, in connection with the advertising, packaging, labeling, promotion, 

offering for sale, sale or distribution of nutritional supplements, food or drugs, as “food” and “drug” are 

defined in Sections 12 and 15 of the Federal Trade Commission Act, 15 U.S.C. 52 and 55, in or affecting 

commerce, as “commerce” is defined in the Federal Trade Commission Act, do forthwith cease and 

desist from misrepresenting or assisting others in misrepresenting, in any manner, directly or by 

implication, that the nutritional supplement, food or drug: 

a. Can cause, aid, facilitate or contribute to achieving or maintaining weight loss without a reduction in 

total caloric intake or an increase in exercise; or 

b. Contains any ingredient that, individually or in connection with other ingredients, can cause, aid, 

facilitate or contribute to achieving *726 or maintaining weight loss without a reduction in total caloric 

intake or an increase in exercise. 

II. 

It is further ordered, That Body Wise International, Inc., a corporation, its successors and assigns, and its 

officers, directors, representatives, agents, and employees, directly or through any corporation, 

subsidiary, division or other device, in connection with the advertising, packaging, labeling, promotion, 

offering for sale, sale or distribution of nutritional supplements, food or drugs, as “food” and “drug” are 

defined in Sections 12 and 15 of the Federal Trade Commission Act, 15 U.S.C. 52 and 55, in or affecting 

commerce, as “commerce” is defined in the Federal Trade Commission Act, do forthwith cease and 

desist from representing or assisting others in representing, in any manner, directly or by implication, 

that the nutritional supplement, food or drug: 

a. Can cause, aid, facilitate or contribute to achieving or maintaining weight loss; 

b. Contains any ingredient that, individually or in connection with other ingredients, can cause, aid, 

facilitate or contribute to achieving or maintaining weight loss; 

c. Reduces, can reduce or helps reduce serum cholesterol levels; 



d. Contains any ingredient that, individually or in connection with other ingredients, reduces, can reduce 

or helps reduce serum cholesterol levels; or 

e. Provides, can provide, or helps provide any other health benefit; 

unless, at the time of making any such representation, respondent possesses and relies upon competent 

and reliable scientific evidence that substantiates the representation. 

III. 

It is further ordered, That Body Wise International, Inc., a corporation, its successors and assigns, and its 

officers, directors, representatives, agents, and employees, directly or through any corporation, 

subsidiary, division or other device, in connection with *727 the advertising, packaging, labeling, 

promotion, offering for sale, sale or distribution of nutritional supplements, food or drugs, as “food” and 

“drug” are defined in Sections 12 and 15 of the Federal Trade Commission Act, 15 U.S.C. 52 and 55, in or 

affecting commerce, as “commerce” is defined in the Federal Trade Commission Act, do forthwith cease 

and desist from misrepresenting, in any manner, directly or by implication, the existence, contents, 

validity, results, conclusions, or interpretations of any test or study. 

IV. 

It is further ordered, That Body Wise International, Inc., a corporation, its successors and assigns, and its 

officers, directors, representatives, agents, and employees, directly or through any corporation, 

subsidiary, division or other device, in connection with the advertising, packaging, labeling, promotion, 

offering for sale, sale or distribution of nutritional supplements, food or drugs, as “food” and “drug” are 

defined in Sections 12 and 15 of the Federal Trade Commission Act, 15 U.S.C. 52 and 55, in or affecting 

commerce, as “commerce” is defined in the Federal Trade Commission Act, do forthwith cease and 

desist from representing or assisting others in representing, in any manner, directly or by implication, 

that any endorsement (as “endorsement” is defined in 16 CFR 255.0(b)) of such nutritional supplement, 

food or drug represents the typical or ordinary experience of members of the public who use the 

nutritional supplement, food or drug, unless such representation is true and, at the time of making such 

representation, respondent possesses and relies upon competent and reliable scientific evidence that 

substantiates such representation. 

Provided, however, respondent may use such endorsements if the statements or depictions that 

comprise the endorsements are true and accurate, and if respondent discloses clearly, prominently, and 

in close proximity to the endorsement: 

a. What the generally expected performance would be in the depicted circumstances; or 

b. The limited applicability of the endorser's experience to what consumers may generally expect to 

achieve; i.e., that consumers should not expect to experience similar results. 

*728 V. 



 

It is further ordered, That Body Wise International, Inc., a corporation, its successors and assigns, and its 

officers, directors, representatives, agents, and employees, directly or through any corporation, 

subsidiary, division or other device, in connection with the advertising, packaging, labeling, promotion, 

offering for sale, sale or distribution of nutritional supplements, food or drugs, as “food” and “drug” are 

defined in Sections 12 and 15 of the Federal Trade Commission Act, 15 U.S.C. 52 and 55, in or affecting 

commerce, as “commerce” is defined in the Federal Trade Commission Act, do forthwith cease and 

desist from failing to disclose, clearly and prominently, a material connection, when one exists, between 

a person providing an endorsement for any such product, as “endorsement” is defined in 16 CFR 

255.0(b), and respondent or any other individual or entity manufacturing, labeling, advertising, 

promoting, offering for sale, selling, or distributing such product. For purposes of this order, “material 

connection” shall mean any relationship that might materially affect the weight or credibility of the 

endorsement and would not reasonably be expected by consumers. 

VI. 

It is further ordered, That Body Wise International, Inc., a corporation, its successors and assigns, and its 

officers, directors, representatives, agents, and employees, directly or through any corporation, 

subsidiary, division or other device, in connection with the advertising, packaging, labeling, promotion, 

offering for sale, sale or distribution of nutritional supplements, food or drugs, as “food” and “drug” are 

defined in Sections 12 and 15 of the Federal Trade Commission Act, 15 U.S.C. 52 and 55, in or affecting 

commerce, as “commerce” is defined in the Federal Trade Commission Act, do forthwith cease and 

desist from disseminating or assisting others in disseminating any advertisement which contains any 

reference to physicians or other health care professionals unless respondent discloses clearly and 

conspicuously that physicians and other health care professionals who endorse Body Wise products may 

be Body Wise distributors and have a financial interest in promoting the sale of Body Wise products. 

*729 VII. 

Nothing in this order shall prohibit respondent from making any representation that is specifically 

permitted in labeling for any product by regulations promulgated by the Food and Drug Administration 

pursuant to the Nutrition Labeling and Education Act of 1990. 

VIII. 

Nothing in this order shall prohibit respondent from making any representation for any drug that is 

permitted in labeling for any such drug under any tentative final or final standard promulgated by the 

Food and Drug Administration, or under any new drug application approved by the Food and Drug 

Administration. 

IX. 

It is further ordered, That respondent shall notify the Commission at least thirty (30) days prior to any 

proposed change in the corporation, such as dissolution, assignment, sale resulting in the emergence of 



a successor corporation or association, or the creation or dissolution of subsidiaries or affiliates, or any 

other change in the corporation that may affect compliance obligations arising under this order. 

X. 

It is further ordered, That for three (3) years following the dissemination of any representation covered 

by this order, respondent, or its successors and assigns, shall maintain and upon request make available 

to the Federal Trade Commission for inspection and copying, copies of: 

A. All materials that were relied upon in disseminating such advertisement; and 

B. All tests, reports, studies, surveys, demonstrations or other evidence in its possession or control that 

contradict, qualify, or call *730 into question such representation, including complaints from consumers. 

XI. 

It is further ordered, That respondent shall distribute a copy of this order to each of its operating 

divisions and to each of its officers, agents, representatives, and employees engaged in the preparation 

or placement of advertisements or other materials covered by this order. 

XII. 

It is further ordered, respondent shall distribute a copy of this order to each of its current distributors; 

provided that respondent may satisfy the requirements of this section with respect to current 

distributors by publishing the full text of this order clearly and prominently in any periodical which is 

published by respondent and which is distributed to all of its distributors. 

XIII. 

It is further ordered, That this order will terminate on September 25, 2015, or twenty years from the 

most recent date that the United States or the Federal Trade Commission files a complaint (with or 

without an accompanying consent decree) in federal court alleging any violation of the order, whichever 

comes later; provided, however, that the filing of such a complaint will not affect the duration of: 

A. Any paragraph in this order that terminates in less than twenty years; 

B. This order's application to any respondent that is not named as a defendant in such complaint; and 

C. This order if such complaint is filed after the order has terminated pursuant to this paragraph. 

Provided further, that if such complaint is dismissed or a federal court rules that the respondent did not 

violate any provision of the order, and the dismissal or ruling is either not appealed or upheld on appeal, 

then the order will terminate according to this paragraph as though the complaint was never filed, 

except that the order will not terminate *731 between the date such complaint is filed and the later of 

the deadline for appealing such dismissal or ruling and the date such dismissal or ruling is upheld on 

appeal. 



XIV. 

It is further ordered, That respondent shall, within sixty (60) days after service of this order, and at such 

other times as the Commission may require, file with the Commission a report, in writing, setting forth 

in detail the manner and form in which it has complied with this order. 

FTC 
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