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Florida has modified Fla.Stats. §608.433 to both clarify and change the rights of
creditors vis-a-vis LLC owner interests owned by debtors.

First, the statute has been modified to make clear that the charging lien is the sole and
exclusive remedy of a creditor against a debtor’s LLC interest, if the LLC has more than
one member. A creditor is expressly prohibited from seeking a foreclosure sale of the
member’s LLC interest.

Second, if the debtor is the sole member of the LLC, a creditor’s remedies are not
restricted to a charging lien. Thus, for example, the creditor can foreclose on the
member’s LLC interest, and the purchaser at the foreclosure sale can obtain full voting
and other powers over the interest (that is, the sold interest will not be limited to an
“assignee” interest). However, before remedies other than a charging lien are allowed,
the creditor must establish to the satisfaction of a court that distributions under a
charging order will not satisfy the judgment within a reasonable time. The new statute
should provide statutory certainty to the issues raised in the 2010 Olmstead decision.

Thus, the use of single-member LLC’s should not be relied upon as an asset protection

mechanism. For planning, the addition of bona fide additional members may allow for a

limitation of remedies to a charging lien if not subject to challenge on a sham, fraudulent
conveyance, or other equitable theory.

Authored by Charles Rubin, Esq. Mr. Rubin is a Florida Bar Board Certified tax attorney with the firm of Gutter Chaves
Josepher Rubin Forman Fleisher P.A. (www.floridatax.com) His practice focuses on protecting & enhancing
individual, family & business wealth through: Planning to Minimize Taxes (U.S. & International) « Estate Planning,
Charitable, Marital & Succession Planning ¢ Business Structuring & Transactions ¢ Trusts & Estates (Administration-
Disputes-Drafting) » Creditor Protection. He can be reached at 561-998-7847 or at crubin@floridatax.com. This article
was previously published at http://www.rubinontax.blogspot.com.

RUBIN ON TAX | WWW.RUBINONTAX.BLOGSPOT.COM


http://www.rubinontax.blogspot.com/�
http://www.floridatax.com/�
mailto:crubin@floridatax.com�
http://www.rubinontax.blogspot.com/�

	Florida Legislative Update–LLC Charging Liens [Florida]
	August 31, 2011

