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JURISDICTIONAL STATEMENT
Jurisdiction is founded upon 28 U.S.C. §1291 as
counsel certifies that this is an appeal from a final
judgment of conviction entered by the United States

District Court for the District of New Jersey.

RELATED CASES AND PROCEEDINGS
This Court denied appelant's application for bail

pending appeal, on September 30, 1993. [21a.]

102893BRIEFS52074
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ISSUES PRESENTED

1. Did the court below err in permitting the
government to prove a case which departed so substantially
from the indictment that it amounted to an unconstitu-
tional constructive amendment of the indictment?

Raised: 147a; 117a

Ruled upon: 147a-148a; 115a; 117a; 192a.

Standard of review: Plenary

a. Did the court below err in permitting the
government to prove a case which, if not a constructive
amendment, was a prejudicial wvariance from the crime
charged in the indictment?

Raised: 147a

Ruled upon: 147a-l148a.

Standard of review: Plenary

2. Did the court below err in permitting the
government to introduce Diane Rochanski's expert's report
despite the goverrnment's failure to designate same as an
expert report pursuant to Fed. R. Crim. P. 16(a)(1)(D)?

Raised: llla

Ruled upon: llla.

Standard of review: Abuse of discetion

3. Did the court below err in permitting Diane
Kochanski to testify beyond the scope of her expertise in
Social Security Administration rules, policies and pro-
cedures?

Raised: 102a; 109a; ll6a-1l7a.

Ruled upon: 113a-11l4a; 117a.

-2-
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Standard of review: Abuse of discretion

4. Was it reversible prosecutorial misconduct
for ;he government improperly to refer, on cross-examina-
tion; and despite repeated sustained objections, to the
defense's failure to call a third-party witness who was
uniguely under the governmentis control?

Raised: 149a; 154a-155a.

Ruled upon: 154a-155a.

Standard of Review: Plenary
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STATEMENT OF THE CASE

A. Nature of the Case

This is an appeal from a final Judgment of
Conviction in United States District Court for the
Digtrict of New Jersey.

B. Procedural History

On or about February 10, 1993, appellant was
indicted by the federal grand jury for the District of New
Jersey for alleged theft of federal monies in violation of
18 U.5.C. §641 (count one); failure to disclose materiai
information to the Social Security Administration ("SSA")
in violation of 42 U.5.C. §408 (counts two and three); and
filing a false statement with SSA in violation of 42
U.S.C. §408 (count four}. ([3a-9a3.]

Oon May 28, 1993, after a four-day jury trial
before the Honorable Nicholas H. Politan, U.S.D.J., appel-
lant was found guilty of all four counts of the
indictment. [l7a.]

On August 17, 1993, appellant was sentenced to 18

months in a federal correctional institution. Judgment

3References to pages of the Appendix are designated by
" a" herein.]
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was entered on August 20, 1993. ([10a.] At sentencing,
the district court also denied appellant's motion for bail
pending appeal; the order denying such motion was filed
September 13, 1993. [19al

Oon August 25, 1993, notice of appeal was filed.
[la.]

On September 17, 1993, appellant surrendered to
the Federal Correctional Institution in Springfield,
Missouri, to begin serving his sentence.

On September 30, 1993, this Court denied appel-

lant's application for bail pending appeal. [2la.]
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STATEMENT OF FACTS

Appellant is a 46-year-old [22a] police officer
who served on the Police Department of the Port Authority
of New York and New Jersey for approximately 14 years.
[23a.]

In August 1984, appellant was invelved in an
off-duty motor vehicle accident which caused severe trauma
to his kidneys. [24a.] On or about April 30, 1985,
appellant received a kidney transplant at the University
of Minnesota Hospital in Rochester, Minnesota. [25a.]

At the recommendation of personnel at the
University of Minnesota Hospital [26a], appellant applied
on April 5, 1985 for disability benefits from the Social
Security Administration ("SSA") at the SSA district office
in Jercey City, New Jersey [27a.]. Appellant was
interviewed by SSA employee Lorraine Butts, who filled out
several SSA forms during the interview [28a.]. Appellant
testified at trial that he disclosed to Butts his
employment as a Port Authority police officer as well as
his part-time job as a security consultant with the Union
City, New Jersey Board of Education. [29a-31la.] The SSA
form completed by Butts [32a] listed only appellant's law
enforcement job as his relevant employment, but
nevertheless listed an amount of year-to-date income which
was significantly greater than his police job alone and
approximated his total income from both his police job and

his part-time job. [33a;]
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On June 18, 1985, at Butts's suggestion, appel-
lant applied for SSA benefits for his two children.
[36a-39a.] On or about August 6, 1985, the SSA awarded
disability benefits to appellant for himself and on his
children's behalf retroactive to January 1985. ([40a-4la.]

Appellant testified at trial that he returned to
full-time employment with Union City in September 1985 and
that he notified SSA of that fact by telephone and by mail
on a form sent to him for that purpose.4 [43a-52a.]) SSAa
denied receiving this form, ([53a-54a.] Appellant testi-
fied that he understood he was entitled to continue to -
collect disability benefits under SSA work rules despite
his return to work. [55a.]

Thereafter, in 1986 and 1987, appellant took a
number of part-time jobs loading trucks, coaching football
at Bayonne High Echool, supervising an urban youth summer
work program and working as an environmental coordinator
for a local hospital. Appellant testified that while he
did not understand that he had an obligation to report
these part-time jobs, he did report to SSA his return to
work full-time as a security consultant in September 1985

and as a police officer in April 1987. [56a-6la.]

4ps a result of an employment dispute with the Port
Authority, appellant did not return to his full-time job
as a police officer until approximately April 1987. [42a.]
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Similarly, in August 1987, appellant reported to
§SA an anticipated change in his full-time employment
status. Appellant had planned to take a new full-time job
with CDS Trucking Co., and reported that position to S$Sa
on an SSA form dated September 1, 1987. The job offer
fell through, however, and appellant never worked for CDS
Trucking. [62a-65a.] It was this disclosure of an anti-
cipated job to SSA which formed the basis for the false-
statement charge in count four of the indictment. [B8a-9a.]

Shortly after appellant reported his anticipated
new employment ﬁith CDS Trucking, he received notice fram
§SA that he was coming up for his first formal review,
including a medical examination. [66a.] In response, he
completed an SSA form disclosing his full medical and work
history since he began receiving disability benefits, and
hand=delivered it to the SSA office in Jersey City.
Appellant testified he was told at the time that he would
continue receiving benefits for a nine-month trial work
period ending in late 1988. ([67a-77a; 193-199a.] SSsa
denied receiving this form. ({78a.])

When appellant continued receiving checks in 1988
after fhe nine-month period, he stopped cashing them for a
time and contacted SSA. [79a-8la.] When the checks
continued to come in 1989, appellant went to the SSA
office in Jersey City and asked that the checks be
stopped. ([82a.] SSA then sought to recover the

"overpayment" of benefits to appellant, ultimately leading

-8-
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to the instant criminal charges because of appellant's
neglect in timely pursuing administrative remedies. At no
time did SSA seek to recover from appellant in a civil
action. ([83a-97a.] It was undisputed at trial that it
was appellant's actions in 1989 which caused the SSA to
stop issuing benefit checks. [98a-99a.]

At trial, the government's case consisted primar-
ily of the testimony of Diane Kochanski, the operations
supervisor of the SSA office in Jersey City, New Jersey.
[10Ca.] KRochanski admitted on the stand that she had no
personal knowledge of appellant or his dealings with SSA.
[101a.] Over appellant's objection, she was qualified as
an expert in SSA rules, regulations and procedures, and
through her, the government introduced appellant's SSA
file as a public record. [102a2-115a; 191a.] Kochanski
testified, over defense objection [ll6a-117a}, based
solely on her review of appellant's SSA file, and on a
computer runoff prepared by her based on that file
[117a-127a)}. Despite a defense request for all expert
reports under Fed. R, Crim. P. 16{a}(1)(D} and a court
order reguiring the same, the computer runoff and "payment
summaries™ [l128a-133a] prepared by Kochanski, and also
introduced at trial over objections, were not turned over
to the defense and designated as expert reports. 1In fact
the government represented to the district court that

Kochanski did not prepare any report. [llla.]
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Based on her reading of appelllant's 58A file,
Kochanski testified: that appellant did not report his
second job with the Union City Board of Education in his
initial SSA interview in April 1985 [134a]; that appellant
never reported his return to full-time employment in 1985
[135a]; and that he never reported his employment history
in 1987 [l136a-137a}. FKRochanski as well offered her
opinion that since appellant's SSA file did not contain
copies of the SSA forms appellant produced as evidence
that he did report his employment, they must have been
fabricated for use at trial and were "phony."™ [138a.]

Through Kochanski's testimony, the government pre-
sented a critically different theory of appellant's crimi-
nal liability from that articulated in the indictment.

The charging paragraphs of the indictment alleged as
follows:

11, For the period March 1986 through

April 1989, the defendant Peter Heller

received disability insurance benefits

personally and on behalf of his depend-

ents of approximately $39,013.50 which

neither he nor his dependents were
entitled to receive because of defend-

ant's return to employment in 1985.

12. Between March 1986 and April 1989
at Hudson County in the District of New
Jersey, and elsewhere, the defendant

PETER HELLER
knowingly and willfully did embezzle,
steal, purloin and convert to his own

use approximately $39,013.50 in monies
of the United States.

-10-
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[4a-5a (emphasis added).] Similarly, counts two and three
alleged that Heller fraudulently secured payment of SSA
benefits totalling $39,013.50 for himself and his children
between March 1986 and April 1989. [6a-7a.]

At trial, however, the government elicited
through Rochanski's testimony that appellant's receipt of
benefits beginning in August 1985, retroactive to January
1985, was unlawful and that appellant had therefore
unlawfully obtained a total of approximately $55,000 in
benefits on behalf of himself and his children.
[139a-140a.]

Kochanski went on to explain that she did not
participate in drafting and presenting the indictment to
the grand jury, and that, in her opinion, the indictment's
theory of appellant's criminal liability was incorrect.

In her opinion, the indictment incorrectly gave appellant
the benefit of a nine-month trial work period to which he
was not entitled. 1In Kochanski's opinion, appellant was
never entitled to benefits because he was collecting wages
from a part-time job at the time of his original SSA
application in April 1985. [l4la-146a.] Therefore,
according to Kochanski, the indictment should have charged
appellant with unlawfully receiving benefits from August
1985 (retroactive to January 1985) forward. It also
should have charged him with unlawful receipt of

$54,965.40 in benefits, not $39,013.50.

=11-
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The court below rejected appellant's argument
that the government's proofs of different amounts, dates
and underlying theory of criminality at trial amounted to
a fatal constructive amendment of or variance from the
indictment. The district court ruled that the language in
the charging paragraphe of the indictment was not disposi-
tive because other paragraphs recited appellant's employ-
ment with the Union City Board of Education as early as
January 1985 and at the time of his application for
benefits in April 1985. The court ruled that appellant
was on sufficient "notice" of the government's proofs aﬁd
was not prejudiced by the differences between the indict-
ment and the trial evidence. [l47a-148a.]

Despite the new prosecution theory which would
permit the jury to convict appellant for his alleged false
statements in his initial 1985 SSA interview, the govern-
ment did not produce SSA employee Loréaine Butts, who had
conducted the initial interview and who had prepared much
of the original documentation permitted into evidence
through Kochanski. Prior to trial, Butts had refused to
be interviewed by defense counsel and, in response to a
defense trial subpoena, had said she would be cut of state
on "vacation" and unavailable as a defense witness.
f149a-153a.1

Appellant testified in his own behalf at trial.
On cross-examination, the government asked him a series of

improper guestions suggesting that appellant's counsel had

-12-
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spoken to Buttes prior to trial and had subpoenaed her, but
had not called her as a defense witness because her testi-
mony about his initial SSA interview would contradict his
own. The district court sustained appellant's objection
to each of the improper guestions. [154a~155a.] The
defense rested its case that day. [156a.]

That evening, the government "located" Butts in
Ohio. sShe was flown to New Jersey the next morning and
was produced as a rebuttal witness over appellant's objec-
tion, [149a-153a; 157a.] Contrary to the damaging
suggestions in the government's improper cross-examination
of appellant the previous day, Butts testified that she
had no recollection of defendant or her several dealings
with him., [165a-167a.] She testified generally as to her
routine practice in conducting SSA disability interviews.
She testified that she never would have diesregarded or
overlooked employment information disclosed to her by an
applicant or neglected to note such information on the SSA
interview form. [158a-167a.]

On cross-examination, Butts admitted she had
refused a pretrial defense interview, had said she would
be unavailable for trial and had flown in that morning to
testify on the government's behalf on rebuttal.

[l68a-171a.]

-13-
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ARGUMENT
POINT 1

THE COURT BELOW ERRED IN PERMITTING THE
GOVERNMENT TO PROVE A CASE WHICH DE-
PARTED SO SUBSTANTIALLY FROM THE INDICT-
MENT THAT IT AMOUNTED TO AN IMPERMISS-
IBLE AMENDMENT OF THE INDICTMENT OR A
PREJUDICIAL VARIANCE FROM IT.

A critical disparity between an indictment and
the government's theory and proofs at trial amounts to an
unconstitutional constructive amendment of the indictment.
It has been recognized since Ex Parte Bain, 121 U.S. 1
(1887) that "the party can only be tried upon the indict-
ment as found by such grand jury, and especially upon all
its language found in the charging part." See also,

United States v. DeCavalcante, 440 F.24 1264, 1270-71 (3d

Cir. 1971). The prohibition against constructive
amendment -- amendment of an indictment other than by the
grand jury itself -- was reaffirmed in Stirone v. United
States, 361 U.S. 212, (1960) and in Russell v. United
Stateé, 369 U.S. 749, (1962). As DeCavalcante made clear,
the indictment under which the accused is prosecuted must
remain the same one brought by the grand jury, rather than
becoming "through interpolation the indictment of the
prosecutor, or of the court." 440 F.24 at 1271, guoting 8
Moore, Federal Practice §7.04 (Cipes ed. 1970).
Constructive amendment is fatal error mandating reversal.

Stirone, supra at 219,

-14-
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An indictment is deemed constructively amended
when its charging terms are altered, either literally or
in effect. 1In contrast, a variance occurs when the
charging terms in the indictment are left unaltered, but
the evidence offered at trial proves facts materially
different from those alleged in the indictment.
DeCavalcante, 440 F.2d at 1271; Gaither v. United States,
413 F.24 1061, 1071 (D.C. Cir. 1969); United States v.
Weiss, 752 F.2d 777, 787 (24 Cir. 1985). Constructive
amendments to indictments are prejudicial per se, as
opposed to variances which are subject to the harmless—-
error rule and which require a showing of prejudice to the
defendant. United States v. Crocker, 568 F.2d 1049, 1060

{3d Cir. 1977); United States v. Garquilo, 554 F.2d4 59 (24

Cir. 1977). A constructive amendment such as the one in
the instant case is per se violative of the Fifth Amend-
ment because it impermissibly "broadens the possible bases
for conviction from those contained in the indictment by
proving an offense not fully contained in the indict-
ment." U.S. v. Rosin, 892 F.2d4 649, 651 (7th Cir. 1990).
A. The government's case s0 substantially varied
from the indictment as to work an amendment of

the indictment, which is prejudicial per se and
mandates a reversal.

In the present case, the government constructive-
ly amended the indictment at trial in several key respects:
] While the indictment was premised on the

theory that appellant was entitled to SSA
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