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 Regulatory Developments 2009 

 SEC APPROVES SIGNIFICANT NEW PROXY 
DISCLOSURE REQUIREMENTS 

 On December 16, 2009, the U.S. Securities and Exchange Commission (“SEC” or 
the “Commission”) approved substantial revisions to its proxy rules. 1  The changes 
are intended to enhance the information provided to shareholders and enable 
them to evaluate better the leadership of public companies. These new disclosure 
requirements call for signifi cant new disclosure in proxies and information state-
ments, annual reports, and registration statements fi led with the Commission. 

 TIMING OF APPLICATION OF THE NEW PROXY 
DISCLOSURE REQUIREMENTS 
 For a company with a fi scal year ending on or after December 20, 2009, the 

new disclosure requirements apply to any Form 10-K or proxy statement fi led on 
or after February 28, 2010. 2  In this regard, if such a company fi les its 2009 Form 
10-K before February 28, 2010, and its proxy statement on or after February 28, 
2010, the company must comply with the new requirements in its proxy state-
ment. Further, if such a company is required to fi le a preliminary proxy statement 
and expects to fi le its defi nitive proxy statement on or after February 28, 2010, 
then the company must comply with the new requirements in that preliminary 
proxy statement (even if fi led before February 28, 2010). 3  

 If a company’s fi scal year ends before December 20, 2009, its 2009 Form 10-K 
and related proxy statement are not required to comply with the new proxy dis-
closure requirements (even if fi led on or after February 28, 2010). 4  

 DISCLOSURE REGARDING RISKS ARISING FROM 
COMPENSATION POLICIES AND PRACTICES 
 Amended Item 402 of Regulation S-K requires a company to address any em-

ployee compensation policies and practices that create risks that “are reasonably 
likely to have a material adverse effect on” the company. 5  The threshold for this 

  1. Proxy Disclosure Enhancements, Securities Act Release No. 33-9089, 74 Fed. Reg. 68334 (Dec. 23, 
2009) (to be codifi ed at 17 C.F.R. pts. 229, 239, 240, 249 & 274) [hereinafter Adopting Release]. 

 2.  Id . at 68340. 
 3.  Id . 
 4.  See id . 
 5.  Id . at 68363–64 (to be codifi ed at 17 C.F.R. § 229.402(s)). 
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disclosure requirement was modifi ed from the initial proposal, which would have 
required disclosure of compensation policies for employees generally if “risks aris-
ing from those compensation policies and practices may have a material effect 
on the company.” 6  The adopted disclosure standard is now consistent with the 
standard used in Management’s Discussion and Analysis for disclosing material 
trends and uncertainties. 7  

 In determining whether new disclosure is required, a company may consider 
offsetting and mitigating factors. 8  As an example, a company may have a form of 
compensation that incentivizes employees to take risks, but if the company has 
taken some other action to ensure that those specifi c risks are consistent with the 
company’s overall risk profi le, the disclosure may not be required, as any risks 
presented by the form of compensation may not be “reasonably likely to have a 
material adverse effect on the company.” 9  

 If a company determines that enhanced disclosure of compensation policies 
and practices is required, the level of disclosure required depends on the particu-
lar facts and circumstances for that company. 10  Disclosure may include: 

 • The general design philosophy of the company’s compensation policies and 
practices for employees whose behavior would be most affected by the in-
centives . . . ; 

 • The company’s risk assessment or incentive considerations, if any, in structur-
ing its compensation policies and practices . . . ; [or] 

 • How the company’s compensation policies relate to the realization of 
risks resulting from the actions of employees in both the short and long 
term . . . . 11  

 As proposed, this disclosure was to be included in the company’s Compensa-
tion Discussion and Analysis (“CD&A”). 12  As adopted, however, the Commis-
sion determined that this disclosure should be included in the discussion of the 
company’s compensation, but not in the CD&A. 13  The Commission indicated that 
it made this change to clarify that the enhanced disclosure relates to employees 
generally, while the CD&A is limited to disclosure regarding compensation of 
the company’s named executive offi cers only. 14  With regard to named executive 
offi cers, however, the Commission noted that “to the extent that risk consider-
ations are a material aspect of the company’s compensation policies or decisions 

  6.  See  Proxy Disclosure and Solicitation Enhancements, Securities Act Release No. 33-9052, 74 
Fed. Reg. 35076, 35078 (proposed July 17, 2009) [hereinafter Proposing Release]. 

  7. Adopting Release,  supra  note 1, 74 Fed. Reg. at 68336. 
  8.  Id . at 68336–37. 
  9.  See id . 
 10.  Id . at 68337. 
 11.  Id . 
 12. Proposing Release,  supra  note 6, 74 Fed. Reg. at 35078. 
 13. Adopting Release,  supra  note 1, 74 Fed. Reg. at 68337. 
 14.  Id . 
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for named executive offi cers, the company is required to discuss them as part of 
its CD&A under the current rules.” 15  

 VALUE OF OPTION AND STOCK AWARDS INCLUDED 
IN SUMMARY COMPENSATION TABLE 
 Amended Item 402 of Regulation S-K requires a company to disclose the ag-

gregate grant date fair value of equity-based awards granted during the fi scal year 
to named executive offi cers and directors (computed in accordance with Account-
ing Standards Codifi cation Topic 718, Compensation—Stock Compensation). 16  
This fundamentally alters the existing requirement, under which a company is re-
quired to report the dollar amount recognized for fi nancial statement reporting pur-
poses for the fi scal year with respect to all awards granted to such  individuals. 17  

 The new disclosure requirements are required for fi scal years ending on or 
after December 20, 2009. 18  In the fi rst year that companies become subject to 
the amended reporting standard, they will be required to recompute the value 
of option and stock awards reported in the Summary Compensation Table for 
each previous year already reported. 19  For example, a company with a fi scal year 
ending on or after December 20, 2009, will be required to report the aggregate 
grant date fair value of option and stock awards granted to each named execu-
tive offi cer in 2009 as well as in 2008 and 2007, requiring those companies to 
recompute the amount previously reported in the Summary Compensation Table 
for those previous years. 20  The Commission has clarifi ed that the restatement of 
option and stock award values for previous years will not require any change in 
the named executive offi cers previously identifi ed in those years or the inclusion 
of additional named executive offi cers in the current year. 21  

 Amended Item 402 of Regulation S-K also includes an instruction to clarify 
that performance-based equity awards should be valued based on the probable 
outcome of the performance conditions (as of the grant date), rather than on the 
maximum value of the award if all performance conditions are satisfi ed. 22  To pro-
vide shareholders with information about a performance award’s potential maxi-
mum value over the performance period, the Summary Compensation Table and 
Director Compensation Table are required to include a footnote that discloses the 
maximum value of the award, assuming the highest level of performance condi-
tions probable. 23  

 15.  Id . at 68336 n.38. 
 16.  Id . at 68362 (to be codifi ed at 17 C.F.R. § 229.402(c)(2)(v)–(vi)). 
 17. 17 C.F.R. § 229.402(c)(2)(v)–(vi) (2009). 
 18. Adopting Release,  supra  note 1, 74 Fed. Reg. at 68340. 
 19.  Id . 
 20.  See id . 
 21.  Id . 
 22.  Id . at 68362 (to be codifi ed at Instruction 3 to 17 C.F.R. § 229.402(c)(2)(v)–(vi)). 
 23.  Id . 
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 DISCLOSURE REGARDING DIRECTORS 
AND DIRECTOR NOMINEES 
 Amended Item 401 of Regulation S-K requires expanded narrative disclosure 

regarding the particular experience, qualifi cations, attributes, or skills which, in 
light of the company’s business and structure, led the company’s board of direc-
tors to conclude that the person should serve as a director. 24  This disclosure is 
required to speak to the directors’ and nominees’ qualifi cations as of the time it 
is made. 25  

 The disclosure will be required annually for all directors and nominees, even 
for directors on classifi ed boards that are not up for election. 26  The Commission 
eliminated the proposed requirement that would have required disclosure of a 
nominee’s qualifi cations to serve on a particular board committee. 27  “However, 
if an individual is chosen to be a director or a nominee to the board because of 
a particular qualifi cation, attribute or experience related to service on a specifi c 
committee, such as the audit committee,” this disclosure should be included “as 
part of the individual’s qualifi cations to serve on the board.” 28  

 The Commission also expanded the disclosure requirements regarding the 
background of nominees and directors to include: 

 • Disclosure regarding any directorships held at public companies or regis-
tered investment companies by a director or nominee at any time during 
the past fi ve years. This will be a change from the current rule, which re-
quires disclosure only of directorships  currently  held by nominees or direc-
tors; and 

 • Disclosure regarding specifi ed legal proceedings during the past ten years. 
This will be a change from the current rule, which requires disclosure of 
legal proceedings during only the past  fi ve  years. This disclosure require-
ment applies to both directors and executive offi cers. 29  

 Additionally, the list of legal proceedings required to be disclosed if involving a 
nominee or director will be expanded to include: 

 • Any judicial or administrative proceedings resulting from involvement in 
mail or wire fraud or fraud in connection with any business entity; 

 • Any judicial or administrative proceedings based on Federal or State securi-
ties, commodities, banking or insurance laws and regulations, or any settle-
ment of these actions; and 

 • Any disciplinary sanctions or orders imposed by a stock, commodities or 
derivatives exchange or other self-regulatory organization. 30  

 24.  Id . (to be codifi ed at 17 C.F.R. § 229.401(e)). 
 25.  Id . 
 26.  Id . at 68342. 
 27.  Id . at 68343. 
 28.  Id . 
 29.  Id . 
 30.  Id . 
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 Preparation of the new disclosures requires revisions to the information col-
lected from directors, as well as the timing of requests for that information. Fur-
ther, as the new disclosures require specifi c information regarding directors that 
has not been disclosed previously, it will be necessary to provide directors with 
suffi cient time to consider the new disclosures. 

 DISCLOSURE REGARDING THE CONSIDERATION OF DIVERSITY 
IN IDENTIFYING NOMINEES FOR DIRECTOR 
 Amended Item 407(c) of Regulation S-K requires a company to disclose 

whether, and if so, how, the nominating committee or board of directors consid-
ers diversity in identifying nominees for directors. 31  If the company has a policy 
with regard to consideration of diversity in identifying director nominees, Item 
407(c) also requires disclosure of the manner in which that policy is implemented 
and the manner in which the nominating committee or board of directors assesses 
the policy’s effectiveness. 32  Diversity is not defi ned in the amendments, but may 
be defi ned in a manner most appropriate to the company (including diversity as it 
relates to individuals’ background or perspectives). 33  In this regard, it is likely that 
the disclosure will address the board’s efforts to assess diversity with regard to the 
composition of the entire board of directors. 

 Disclosure regarding a board’s consideration of diversity will need to include 
a discussion of the diversity that is sought in establishing the appropriate board 
composition. Until the Commission provides further guidance, it is likely that a 
company that does not have a stand-alone policy regarding the consideration of 
diversity will include a disclosure that (1) sets forth the company’s statements of 
principle that require diversity considerations; (2) indicates that the company 
does not have a separate policy regarding the consideration of diversity; and 
(3) provides information regarding the manner in which the board of directors 
considers diversity and assesses the effectiveness of its diversity efforts. 

 DISCLOSURE REGARDING BOARD LEADERSHIP STRUCTURE 
AND ROLE IN RISK OVERSIGHT 
 New Item 407(h) of Regulation S-K will require a company to provide disclo-

sure regarding its “leadership structure,” including disclosure regarding: 

 • Whether the company has combined or separated the chief executive of-
fi cer and board chair positions; 

 • The basis for the board’s view that the company’s particular leadership 
structure is appropriate for the company at the time of fi ling the proxy or 
information statement; and 

 31.  Id . at 68364 (to be codifi ed at 17 C.F.R. § 229.407(c)(2)(vi)). 
 32.  Id . at 68343–44. 
 33.  Id . at 68344. 
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 • Where the chief executive offi cer and chairman positions are combined, 
whether and why the company has a “lead independent director,” and the 
specifi c role the lead independent director plays in the leadership of the 
company. 34  

 Management and the board of directors should review the current board leader-
ship structure and understand the reasons why this leadership structure contin-
ues to be in the company’s best interest. Where a company does not separate the 
chief executive offi cer and board chair positions or have a lead independent direc-
tor, the new rules do not require a change in the company’s leadership structure; 
however, the company will now be expected to disclose its rationale for why it is 
not appropriate to split these positions or establish a lead independent director 
position. 35  Further, as the required disclosure must speak as of the time it is made, 
the company should focus on its continued soundness in light of the company’s 
particular facts and circumstances. 

 New Item 407(h) of Regulation S-K also requires disclosure regarding the ex-
tent of the board’s role in the company’s risk oversight. 36  The new disclosure re-
quirements regarding risk oversight recognize that boards do not perform a direct 
risk management function but, instead, perform a risk oversight function. 37  Ac-
cordingly, the new disclosure requirements will focus on the board’s process and 
structure for dealing with risk and not require disclosure regarding the particular 
decisions made with regard to risk. 38  As such, the disclosure should focus on the 
board structure for overseeing risk, the reason for that structure, and the manner 
in which the board receives information from those responsible for managing risk; 
the disclosure should not address particular risk determinations. 

 DISCLOSURE REGARDING COMPENSATION CONSULTANTS 
 Under amended Item 407(e) of Regulation S-K, a company may now be re-

quired to disclose additional information regarding compensation consultants 
that played a role in determining or recommending the amount or form of execu-
tive or director compensation during the prior fi scal year. 39  This new disclosure 
will be required  only if  that compensation consultant or any of its affi liates also 
provided additional services to the company or any of its affi liates during the prior 
fi scal year. 40  The additional disclosure includes: 

 • The aggregate fees for determining or recommending the amount or form 
of executive and director compensation and the aggregate fees for all ad-
ditional services provided to the company or its affi liates; and 

 34.  Id . at 68365 (to be codifi ed at 17 C.F.R. § 229.407(h)). 
 35.  Id . at 68345. 
 36.  Id . at 68365 (to be codifi ed at 17 C.F.R. § 229.407(h)). 
 37.  See id . at 68345. 
 38.  Id . 
 39.  Id . at 68364–65 (to be codifi ed at 17 C.F.R. § 229.407(e)(3)(iii)). 
 40.  Id . 
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 • If the compensation consultants are engaged by the compensation com-
mittee or the board: (1) whether the decision to engage the consultant 
or its affi liates for the additional services was made or recommended by 
management; and (2) whether the compensation committee or the board 
approved the engagement of the consultant or its affi liates to perform the 
additional services. 41  

 The additional disclosure is not required in specifi ed circumstances that the 
Commission determined should not raise potential confl icts of interest, for 
example: 

 • Fees paid for additional services must exceed $120,000 during the com-
pany’s fi scal year to trigger disclosure of aggregate fees paid for both execu-
tive compensation consultant services and for additional services; 

 • Fees paid for consulting on broad-based plans that do not discriminate 
in favor of executive offi cers or directors are not required to be disclosed; 
and 

 • Fees paid for additional services limited to providing information to the 
company, such as a survey that is not customized for the company or only 
is customized based on parameters that are not developed by the compen-
sation consultant, are not required to be disclosed. 42  

 To determine if additional services provided by compensation consultants re-
quire disclosure for the current fi scal year, companies should identify and review 
all services provided by the compensation consultant(s) or any of its affi liates. To 
prepare compliance with the new compensation consultant disclosure require-
ments on an ongoing basis, companies should ensure that they have a policy 
in place setting forth specifi c procedures for both recommending and approv-
ing the performance of additional services by a compensation consultant or its 
 affi liate. 

 REPORTING VOTING RESULTS OF SHAREHOLDER MEETINGS 
 For shareholder meetings held on or after February 28, 2010, a company is re-

quired to disclose voting results by fi ling a Form 8-K with the Commission within 
four business days of the meeting at which the vote was held. 43  If fi nal voting 
results are not yet available, the company may report preliminary voting results 
on its Form 8-K and fi le an amendment to the Form 8-K to report fi nal voting 
results. 44  This amendment would be due within four business days of the date that 
fi nal results fi rst become available. 45  

 41.  Id . 
 42.  Id . 
 43.  Id . at 68350. 
 44.  Id . 
 45.  Id . 
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 IMPACT OF THE NEW PROXY DISCLOSURE REQUIREMENTS 
ON COMPANY PRACTICES AND POLICIES 
 As described above, the new proxy disclosure requirements increase a com-

pany’s required disclosures to shareholders concerning director qualifi cations, 
board leadership, and executive compensation. The new disclosures provided 
by companies will be closely scrutinized by investors, proxy advisors, and other 
third parties. RiskMetrics Group, Inc., for example, recently announced that it 
will carefully analyze the new disclosures during the 2010 proxy season and its 
review may inform the basis for future voting policy changes. 46  Therefore, a likely 
indirect (but not necessarily unintended) effect of the new proxy disclosure re-
quirements is that many companies will change or adjust existing practices and 
policies to facilitate disclosure that will most closely refl ect best practices. Likely 
changes include the following: 

 • Compensation committees will take a more active role in reviewing a 
company’s overall compensation programs and ensuring that they include 
appropriate safeguards to mitigate any potential for unnecessary or ex-
cessive risk-taking, such as multiple performance metrics and caps for 
incentive-based compensation, clawback provisions, and stock ownership 
guidelines. 

 • While board practices for selecting director nominees will remain largely 
unchanged, the use of skills matrices to assess the skills and qualifi ca-
tions of the board of directors as a whole is likely to continue to increase. 
Moreover, many boards of directors already consider diversity in select-
ing director nominees (even if they do not have a formal policy to do 
so); therefore, the selection practice in this area is not expected to change 
signifi cantly. However, to assist the board in assessing the effectiveness 
of its practices regarding diversity, some companies may choose to revise 
their board self-evaluation forms or processes to seek express input from 
directors about the board’s diversity efforts and whether the board is suf-
fi ciently diverse (as determined in accordance with the defi nition used by 
the board). 

 • Companies that currently combine the chairman and chief executive of-
fi cer positions are unlikely to separate those positions in response to the 
Commission’s new board leadership disclosure requirements. However, 
for companies that combine those positions, the new disclosure rules may 
encourage more boards to designate a lead independent director. Further, 
it will be necessary for the boards of such companies to reevaluate annu-
ally its rationale and disclosure in this area. 

 • Many companies are likely to reevaluate their risk management and board 
oversight processes in light of the new disclosure requirements. Compa-

 46. RiskMetrics Group, Inc., U.S. Proxy Disclosure Requirements: FAQ, http://www.riskmetrics.
com/policy/2010_NewUSDisclosureFAQ (last visited Feb. 24, 2010). 
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nies that do not have formal enterprise risk management programs with 
clearly prescribed board oversight responsibilities may choose to formalize 
this process. Formalization may include the designation of a separate risk 
oversight or compliance committee and a formalization of the manner 
in which the individuals who supervise the day-to-day risk management 
responsibilities interact with the board of directors. 

 • Finally, compensation consulting services provided to management are 
likely to be closely scrutinized by the company’s compensation committee 
including the adoption of more robust procedures for the recommenda-
tion and approval of any additional services provided by a compensation 
consultant. 

 ADVENT OF INTERACTIVE DATA TAGGING 
 The fi nal rules relating to the fi ling of fi nancial data in interactive format, com-

monly known as eXtensible Business Reporting Language (“XBRL”), were adopted 
by the SEC, effective April 13, 2009. 47  The rules generally require Securities Act 
registration statements, as well as annual and quarterly reports that are fi led under 
the Exchange Act and contain fi nancial statements or fi nancial statement sched-
ules, to include an exhibit submitting fi nancial data in XBRL format. 48  

 The process requires the fi ler to identify, or “tag,” its fi nancial data using a stan-
dard list of defi nitions, or taxonomy, based on U.S. generally accepted accounting 
principles (“U.S. GAAP”) or International Financial Reporting Standards as issued 
by the International Accounting Standards Board (“IFRS”). 49  The taxonomy also 
includes items required by SEC regulations and other items commonly used by 
companies in their fi nancial statements. 50  The standard taxonomy is included in 
the EDGAR Filer Manual. 51  

 There are fi ve standard industry-specifi c lists of tags, with the majority of com-
panies falling under the Commercial and Industrial group. 52  Each tagged amount 
must be mapped to the applicable monetary value, percentage, share amount, or 
other number. 53  In each case, the element with the narrowest defi nition that still 
refl ects all material characteristics of the element should be used. 54  If the standard 

 47. Interactive Data to Improve Financial Reporting, Securities Act Release No. 33-9002, 74 Fed. 
Reg. 6776 (Feb. 10, 2009) (to be codifi ed at 17 C.F.R. pts. 229, 230, 232, 239, 240 & 249) [herein-
after Interactive Data]. 

 48.  Id . at 6780. 
 49.  Id . at 6778. The SEC’s fi ling system is expected to accommodate use of the IFRS list of tags by 

mid-2011.  See id . at 6786 n.136. 
 50.  Id . at 6778. 
 51. 17 C.F.R. § 232.301 (2009). 
 52. Interactive Data,  supra  note 47, 74 Fed. Reg. at 6798 & n.284. 
 53. 17 C.F.R. § 232.405(c) (2009). 
 54.  See  U.S. Securities and Exchange Commission, Staff Observations from Review of Interactive 

Data Financial Statements, http://www.sec.gov/spotlight/xbrl/staff-review-observations.shtml (last vis-
ited Feb. 24, 2010) [hereinafter Staff Observations]. 
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tags do not accurately refl ect the nature of a line item in the fi ler’s fi nancial state-
ments, the company may create a company-specifi c element, known as an exten-
sion. 55  Filers must be careful not to create extensions unnecessarily. 56  

 A company may use commercially available software or an outside service pro-
vider to accomplish the tagging process. 57  Financial information in interactive 
data format must be converted or “rendered” by a viewer to turn it into a format 
readable by humans. 58  The SEC’s web site includes such a viewer. 59  The informa-
tion as rendered by the viewer is not required to have an appearance identical to 
the fi nancial statements fi led in the traditional format (HTML or ASCII). 60  

 The tagging requirements are being phased in over a three-year period as 
 follows: 

 • Domestic and foreign companies that are large accelerated fi lers, 61  use U.S. 
GAAP, and have a public fl oat of more than $5 billion were required to 
begin fi ling interactive data exhibits with their fi rst quarterly report on 
Form 10-Q or annual report on Form 20-F or 40-F containing fi nancial 
statements for a period ending on or after June 15, 2009. 62  

 • All other large accelerated fi lers using U.S. GAAP must begin fi ling inter-
active data exhibits with their fi rst Form 10-Q, 20-F, or 40-F containing 
fi nancial statements for a period ending on or after June 15, 2010. 63  

 • All remaining fi lers using U.S. GAAP and foreign companies that use IFRS 
must begin fi ling interactive data exhibits with their fi rst Form 10-Q, 20-F, 
or 40-F containing fi nancial statements for a period ending on or after 
June 15, 2011. 64  

 During the fi rst year of compliance, a fi ler is required to tag all of the numbers 
appearing on the face of its fi nancial statements (including parenthetical amounts 
in captions), as well as tagging its fi nancial statement footnotes and schedules as 
blocks of text. 65  Beginning in the second year of compliance, companies are re-
quired to tag footnotes using four different levels of detail, including tagging each 
complete footnote, each signifi cant accounting policy within the applicable foot-

 55. U.S. Securities and Exchange Commission, Interactive Data for Financial Reporting: A Small 
Entity Compliance Guide, http://www.sec.gov/info/smallbus/secg/interactivedata-secg.htm (last vis-
ited Feb. 24, 2010) [hereinafter Small Entity Compliance Guide]. 

 56.  See  Staff Observations,  supra  note 54. 
 57.  See  Small Entity Compliance Guide,  supra  note 55. 
 58.  Id . 
 59.  Id . 
 60.  See  Staff Observations,  supra  note 54. 
 61.  See  17 C.F.R. § 240.12b-2 (2009). 
 62. Interactive Data,  supra  note 47, 74 Fed. Reg. at 6785; 17 C.F.R. § 229.601(b)(101)(i)(A) (2009). 
 63. Interactive Data,  supra  note 47, 74 Fed. Reg. at 6785; 17 C.F.R. § 229.601(b)(101)(i)(B) (2009). 
 64. Interactive Data,  supra  note 47, 74 Fed. Reg. at 6785; 17 C.F.R. § 229.601(b)(101)(i)(C) (2009). 
 65. Interactive Data,  supra  note 47, 74 Fed. Reg. at 6788; 17 C.F.R. § 232.405(f ) (2009). 
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note, and each table as a separate block of text, as well as each monetary value, 
percentage, and number within each footnote. 66  A thirty-day grace period applies 
to the initial interactive data exhibit a company is required to fi le and again to the 
fi rst exhibit required to include detailed tagging of footnotes and schedules. 67  

 Following the three-year phase-in period, newly public companies become 
subject to the XBRL exhibit requirements for the fi rst Form 10-Q, 20-F, or 40-F, 
as applicable, due after becoming a public company. 68  Interactive data exhibits 
must be fi led with registration statements fi led under the Securities Act (other 
than for initial public offerings) with the fi rst fi ling establishing a price or price 
range and thereafter when the fi nancial statements are changed. 69  The tagging 
requirements also apply to current reports on Form 8-K that contain audited an-
nual fi nancial statements that have been revised from a previously fi led interactive 
data exhibit. 70  

 Once a company becomes subject to the XBRL tagging requirements, it must 
also post the interactive data exhibit on its corporate web site, if it has one. 71  The 
web site should be at the same internet address the company normally uses to 
provide information to investors. 72  A hyperlink to the SEC’s web site does not 
satisfy this requirement, but a hyperlink directly to the fi le on another third-party 
web site may comply if access is free of charge. 73  The interactive data must remain 
posted for at least twelve months. 74  

 Companies that fail to fi le a required interactive data exhibit will be deemed 
to be ineligible to use Form S-3, F-3, S-8, or similar short form registration state-
ments and to be out of compliance with the current public information require-
ment of Rule 144, the safe harbor exemption for re-sales of securities under the 
Securities Act. 75  Once the company fi les all its required interactive data exhibits, 
it will be deemed to have timely fi led its Exchange Act reports. 76  

 The certifi cation requirements of Rules 13a-14 and 15d-14 under the Exchange 
Act do not apply to interactive data exhibits. 77  The controls and procedures re-
lating to interactive data exhibits do, however, fall within the scope of “disclo-
sure controls and procedures” for purposes of evaluating the effectiveness of such 

 66. 17 C.F.R. § 232.405(d) (2009). 
 67.  Id . § 232.405(a)(2)(ii). 
 68.  See  Small Entity Compliance Guide,  supra  note 55. 
 69. 17 C.F.R. § 229.601(b)(101)(i) (2009). 
 70.  Id . 
 71. 17 C.F.R. § 232.405(g) (2009). 
 72. Interactive Data,  supra  note 47, 74 Fed. Reg. at 6792. 
 73. U.S. Securities and Exchange Commission, Compliance and Disclosure Interpretations: Inter-

active Data, Question 130.09 (Sept. 14, 2009), http://www.sec.gov/divisions/corpfi n/guidance/inter
activedatainterp.htm [hereinafter Interactive Data C&DIs]. 

 74. 17 C.F.R. § 232.405(g) (2009). 
 75. Interactive Data,  supra  note 47, 74 Fed. Reg. at 6781. 
 76.  Id . 
 77.  See id.; see also  17 C.F.R. §§ 240.13a-14(f ), 240.15d-14(f ) (2009). 
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 controls under Rules 13a-15 and 15d-15 78  under the Exchange Act and Item 307 
of Regulation S-K. 79  

 Companies may voluntarily comply with the interactive data fi ling require-
ments before they are required to do so under the phase-in schedule. 80  Voluntary 
fi lers may nevertheless wait to submit detail-tagged footnotes and schedules until 
required and may cease voluntary submissions at any time. 81  

 Under a temporary rule that expires on October 31, 2014, during the fi rst 
twenty-four months after a fi ler is fi rst required to submit interactive data ex-
hibits, the fi les are subject to the antifraud provisions of the federal securities 
laws but are protected from liability under those provisions or any other liability 
provision for failing to comply with the tagging requirements as long as the com-
pany made a good-faith effort to comply and promptly corrected the error after 
discovering it. 82  Following expiration of the modifi ed liability provisions, interac-
tive data fi les are not deemed fi led for purposes of section 11 of the Securities 
Act 83  or section 18 of the Exchange Act 84  or otherwise subject to liability imposed 
by those sections, and are not deemed to be part of any registration statement to 
which they relate or to be incorporated by reference, but are subject to all other 
liability and antifraud provisions of the federal securities laws. 85  

 IMPACT OF INTERACTIVE DATA TAGGING 
 While the impact of the XBRL on a company will be minimal, a decision should 

be made on how to handle XBRL exhibits well in advance of the fi ling deadline. 
Practitioners also should plan to complete their review of the fi nancial statements 
and footnotes earlier to allow suffi cient time for the tagging process to be com-
pleted. Ideally, the fi nancial data in the registration statement or report and the 
interactive data exhibit should be updated concurrently throughout the drafting 
process. Last minute changes to the fi nancial data will signifi cantly increase the 
risk of missing a fi ling deadline. 

 ADDITIONAL GUIDANCE ON THE EXCLUSION OF SHAREHOLDER 
PROPOSALS UNDER RULE 14A-8 

 On October 27, 2009, the SEC Division of Corporation Finance (the “Divi-
sion”) provided additional guidance regarding the exclusion of shareholder pro-
posals from proxy materials under Rule 14a-8 of the Exchange Act. 86  In the latest 

 78. 17 C.F.R. §§ 240.13a-15, 240.15d-15 (2009). 
 79.  See id . § 229.307;  see also  Interactive Data CD&Is,  supra  note 73, Question 162.01. 
 80. Interactive Data,  supra  note 47, 74 Fed. Reg. at 6781. 
 81.  Id . 
 82.  See id . at 6794 & n.233;  see also  17 C.F.R. § 229.406T (2009). 
 83. 15 U.S.C. § 77k (2006). 
 84. Id. § 78r. 
 85. 17 C.F.R. § 232.402(a) (2009). 
 86.  See   U.S. SEC. & EXCH. COMM ’ N, DIV. OF CORP. FIN., SHAREHOLDER PROPOSALS, STAFF LEGAL BULLETIN 

NO. 14E (CF )  (Oct. 27, 2009),  available at  http://www.sec.gov/interps/legal/cfslb14e.htm [hereinafter 
 STAFF LEGAL BULLETIN NO. 14E ];  see also  17 C.F.R. § 240.14a-8(i) (2009). 
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of its continuing guidance regarding shareholder proposals, 87  the Division focused 
on the exclusion of proposals under Rule 14a-8(i)(7) 88  relating to risk and suc-
cession planning for a company’s chief executive offi cer. 89  The Division also ad-
dressed the manner in which proponents and companies can notify the Division 
that they will be submitting correspondence in connection with a company’s no-
action request regarding the exclusion of shareholder proposals. 90  

 PREVIOUS EXCLUSIONS OF PROPOSALS RELATED TO RISK 
 The Division has previously addressed company no-action requests seeking 

to exclude shareholder proposals relating to environmental, fi nancial, or health 
risks under Rule 14a-8(i)(7). 91  Companies have been allowed to exclude propos-
als when, taken as a whole, the proposal and supporting statement relate to the 
company engaging in an evaluation of a risk including an internal assessment 
of risk arising out of a company’s ordinary business operations. 92  However, the 
Division has not allowed companies to exclude shareholder proposals under Rule 
14a-8(i)(7) when the proposals and supporting statements are focused on “mini-
mizing or eliminating operations that may adversely affect the environment or the 
public’s health.” 93  

 Recently, a discernible increase in no-action requests seeking to exclude pro-
posals as relating to an evaluation of risk has caused the Division to reexamine 
the analysis used for risk proposals. 94  Concerned that the current analysis under 
previous Staff Legal Bulletin No. 14C “may have resulted in the unwarranted 
exclusion of proposals that relate to the evaluation of risk but focus[ed] on sig-
nifi cant policy issues,” 95  the Division reexamined its analysis for such propos-
als and adopted a “more appropriate framework to apply [in] analyzing these 
proposals.” 96  

 87.  See generally   U.S. SEC. & EXCH. COMM ’ N, DIV. OF CORP. FIN., SHAREHOLDER PROPOSALS, STAFF LEGAL 
BULLETIN NO. 14  ( July 31, 2001),  available at  http://www.sec.gov/interps/legal/cfslb14.htm;  U.S. SEC. & 
EXCH. COMM ’ N, DIV. OF CORP. FIN., SHAREHOLDER PROPOSALS, STAFF LEGAL BULLETIN NO. 14A  ( July 12, 
2002),  available at  http://www.sec.gov/interps/legal/cfslb14a.htm;  U.S. SEC. & EXCH. COMM ’ N, DIV. OF 
CORP. FIN., SHAREHOLDER PROPOSALS, STAFF LEGAL BULLETIN NO. 14B (CF )  (Sept. 15, 2004),  available at  
http://www.sec.gov/interps/legal/cfslb14b.htm;  U.S. SEC. & EXCH. COMM ’ N, DIV. OF CORP. FIN., SHARE-
HOLDER PROPOSALS, STAFF LEGAL BULLETIN NO. 14C (CF )  ( June 28, 2005),  available at  http://www.sec.gov/
interps/legal/cfslb14c.htm [hereinafter  STAFF LEGAL BULLETIN NO. 14C ];  U.S. SEC. & EXCH. COMM ’ N, DIV. 
OF CORP. FIN., SHAREHOLDER PROPOSALS, STAFF LEGAL BULLETIN NO. 14D (CF )  (Nov. 7, 2008),  available at  
http://www.sec.gov/interps/legal/cfslb14d.htm. 

 88. 17 C.F.R. § 240.14a-8(i)(7) (2009) allows the exclusion of shareholder proposals relating to a 
company’s ordinary business operations. 

 89.  See   STAFF LEGAL BULLETIN NO. 14E ,  supra  note 86. 
 90.  Id . 
 91.  See id. See also   STAFF LEGAL BULLETIN NO. 14C ,  supra  note 87. 
 92.  See   STAFF LEGAL BULLETING NO. 14E ,  supra  note 86. 
 93.  Id . 
 94.  Id . 
 95.  Id . 
 96.  Id . 
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 NEW ANALYTICAL FRAMEWORK FOR EXCLUDING PROPOSALS 
RELATED TO RISK UNDER RULE 14A-8(I)(7) 
 The Division will no longer allow exclusions of shareholder proposals based 

solely on the fact that the proposal would require an evaluation of risk. 97  Instead, 
the Division will focus on whether the underlying subject matter of the risk evalu-
ation concerns a matter of ordinary business. 98  Where a proposal’s underlying 
subject matter “transcends the day-to-day business matters” of the company and 
instead raises policy issues of a signifi cant nature appropriate for a shareholder 
vote, then the proposal will generally not be excludable under Rule 14a-8(i)(7) 
provided there is a suffi cient nexus between the nature of the proposal and the com-
pany. 99  The Division will apply the same standards used in other Rule 14a-8(i)(7) 
proposals in determining whether the subject matter raises signifi cant policy is-
sues and has suffi cient nexus to the company. 100  Additionally, proposals focusing 
on the board’s role in the oversight of a company’s management of risk may also 
raise signifi cant policy issues appropriate for a shareholder vote and thus not be 
excludable under Rule 14a-8(i)(7). 101  

 EXCLUSION OF PROPOSALS FOCUSING ON CEO SUCCESSION PLANNING 
 Much like proposals related to the evaluation of risk, the Division has allowed 

the exclusion of proposals related to the adoption and disclosure of CEO succes-
sion planning policies as such proposals related to the termination, hiring, or pro-
motion of employees as ordinary business matters under Rule 14a-8(i)(7). 102  In 
light of recent events, the Division now recognizes that CEO succession planning 
raises a signifi cant policy issue regarding the governance of a corporation and thus 
transcends the day-to-day business matters of managing the company’s work-
force. 103  Recognizing that a key function of the board is to provide for succession 
planning so that a vacancy in leadership does not adversely affect the company, 
the Division will modify its treatment of succession planning proposals such that 
they will no longer be generally excludable under Rule 14a-8(i)(7). 104  

 ALERTING THE DIVISION REGARDING CORRESPONDENCE 
RELATED TO NO-ACTION REQUESTS 
 Finally, the Division encourages companies and proponents of shareholder 

proposals intending to submit correspondence regarding a no-action request to 

  97.  Id . 
  98.  Id . 
  99.  Id . 
 100.  See id. See also  Lowe’s Cos., SEC No-Action Letter, 2008 WL 310592, at *2–5 (Feb. 1, 2008). 
 101.  STAFF LEGAL BULLETIN NO. 14E ,  supra  note 86. 
 102.  See id. See also  National Instruments Corp., SEC No-Action Letter, 2009 WL 829066, at *3 

(Mar. 5, 2009); Amendments to Rules on Shareholder Proposals, Exchange Act Release No. 34-40018, 
63 Fed. Reg. 29106 (May 21, 1998) (to be codifi ed at 17 C.F.R. §§ 240.14a-5, 240.14a-8). 

 103.  STAFF LEGAL BULLETIN NO. 14E ,  supra  note 86. 
 104.  Id . 
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contact the Division, including the date by which they intend to submit their 
correspondence so that the Division can review the correspondence prior to is-
suing a no-action response. 105  Shareholder proponents should submit any replies 
to no-action requests as soon as possible after the company submits its no-action 
request. 106  

 AMENDMENTS TO REGULATION SHO 
 On July 27, 2009, the SEC amended Regulation SHO by adopting Rule 204. 107  

The new rule makes permanent the temporary amendments contained in Interim 
Temporary Rule 204T, which the SEC adopted in 2008. 108  With some minor mod-
ifi cations, Rule 204 conforms to the delivery and close-out requirements con-
tained in temporary Rule 204T. According to the SEC, these requirements will 
protect and provide enhanced stability in the markets and help reduce abusive 
conduct by short sellers. 109  

 Originally promulgated by the SEC in June 2004, Regulation SHO addresses 
the short selling of securities by establishing uniform locate and close-out re-
quirements for broker-dealers. 110  Under the regulation, broker-dealers accepting 
short sale orders must have reasonable grounds to believe that the security being 
borrowed can be delivered on the delivery date and, when the order involves a 
threshold security as defi ned as in Regulation SHO, the broker-dealer must pur-
chase securities of like kind and quality to close out a fail to deliver position that 
persists for thirteen consecutive days. 111  Regulation SHO was intended to curtail 
instances of abusive “naked” short selling—the practice of selling a security short 
without fi rst borrowing the security—that may manipulate the market for that 
security. 112  

 In the second half of 2008, the SEC adopted a number of measures designed 
to limit short sales of securities in response to the unprecedented market turmoil. 
Short selling of the stock of Lehman Brothers and Bear Stearns was popularly 
cited as at least one of the causes of the demise of those fi nancial institutions. In-
terim Rule 204T was adopted to address concerns regarding persistent failures to 

 105.  Id . 
 106.  Id . 
 107. Amendments to Regulation SHO, Exchange Act Release No. 34-60388, 74 Fed. Reg. 38266 

( July 31, 2009) (to be codifi ed at 17 C.F.R. pts. 200 & 242) [2009 Amendments to Regulation SHO]. 
 108.  See id . at 38265;  see also  Rule 204T, 17 C.F.R. § 242.204T (2008); Amendments to Regulation 

SHO, Exchange Act Release No. 34-58773, 73 Fed. Reg. 61706 (Oct. 17, 2008) (to be codifi ed at 17 
C.F.R. pt. 242) (adopting Rule 204T) [hereinafter 2008 Amendments to Regulation SHO]. 

 109. 2009 Amendments to Regulation SHO,  supra  note 107, 74 Fed. Reg. at 38269. 
 110. Short Sales, Exchange Act Release No. 34-50103, 69 Fed. Reg. 48008 ( July 28, 2004) (to be 

codifi ed at 17 C.F.R. pts. 240, 241 & 242). 
 111. For an explanation of Regulation SHO and short sales generally, see U.S. Securities and 

 Exchange Commission, Division of Market Regulation: Key Points About Regulation SHO (Apr. 11, 
2005), http://www.sec.gov/spotlight/keyregshoissues.htm. 

 112.  Id . 
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deliver by short sellers and potentially abusive naked short selling. 113  Interim Rule 
204T was scheduled to expire on July 31, 2009. 114  As adopted, Rule 204 makes 
permanent the measures adopted by the SEC in Interim Rule 204T and requires 
the close-out of open fail to deliver positions. 115  

 Rule 204(a) provides that, subject to certain exceptions, a participant of a reg-
istered clearing agency (a “Participant”) 

 must deliver securities to a registered clearing agency for clearance and settlement 
on a long or short sale in any equity security by [the applicable] settlement date, 
or if a [P]articipant . . . has a fail to deliver position at a registered clearing agency 
in any equity security for a long or short sale transaction in that equity security, the 
[P]articipant shall, by no later than the beginning of regular trading hours on the 
settlement day following the settlement date [T�4], immediately close out its fail to 
deliver position by borrowing or purchasing securities of like kind and quantity. 116  

 There are a few exceptions to the general rule. First, Rule 204(a) provides a later 
settlement deadline in certain circumstances. 117  Rule 204(a)(1) provides that 

 [i]f a [P]articipant . . . has a fail to deliver position at a registered clearing agency in 
any equity security and . . . can demonstrate on its books and records that . . . [this 
failure] resulted from a long sale, the [P]articipant shall by no later than the beginning 
of regular trading hours on the third consecutive settlement day following the settle-
ment date [T�6] immediately close out the fail to deliver position by purchasing or 
borrowing securities of like kind and quantity.” 118  

 “If a [P]articipant . . . has a fail to deliver position at a registered clearing agency 
in any equity security resulting from the sale of a security that a person is deemed 
to own pursuant to . . . [Rule 200 of Regulation SHO (such as restricted shares 
that are transferable under Rule 144 under the Securities Act)], and that such per-
son intends to deliver [the securities] as soon as all restrictions on delivery have 
been removed,” the Participant has until no later than the beginning of regular 
trading hours on the thirty-fi fth consecutive day following the trade date for the 
transaction to close out the position. 119  

 Finally, if a Participant has a fail to deliver position in any equity security due to 
“bona fi de market making activities by a registered market maker, options market 
maker, or other market maker obligated to quote in the over-the-counter market, 
the Participant . . . [has until] no later than the beginning of regular trading hours 
on the third consecutive settlement day following the settlement date [T�6],” by 
purchasing or borrowing securities of like kind and quantity, to close out the 

 113. 2008 Amendments to Regulation SHO,  supra  note 108, 73 Fed. Reg. at 61707. 
 114.  Id . at 61706. 
 115. 2009 Amendments to Regulation SHO,  supra  note 107, 74 Fed. Reg. at 38266. 
 116.  Id . at 38292 (to be codifi ed at 17 C.F.R. § 242.204(a)). 
 117.  Id . 
 118.  Id . (to be codifi ed at 17 C.F.R. § 242.204(a)(1)). 
 119.  Id . (to be codifi ed at 17 C.F.R. § 242.204(a)(2)). 
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position. 120  In the adopting release for the amendments to Regulation SHO, the 
SEC stated that it “intend[s] to examine [P]articipants’ policies and procedures 
to determine whether, among other things, such policies and procedures require 
broker-dealers to monitor for delivery by the settlement date.” 121  

 As amended, Regulation SHO not only mandates the close-out requirements 
discussed above, but also limits the ability of non-compliant parties to continue 
shorting activities. Rule 204(b) provides that, when a Participant has a fail to de-
liver position with respect to any equity security and does not close the position as 
required by Rule 204(a), the Participant may not accept—on its own or through 
“any broker or dealer from which it receives trades for clearance and settlement, 
including any market maker that would otherwise be entitled to rely on the ex-
ception provided in Rule 203(b)(2)(iii)”—the 

 short sale order in the equity security from another person, or effect a short sale in the 
equity security for its own account, to the extent that the broker or dealer submits its 
short sales to that [P]articipant for clearance and settlement, without fi rst borrowing 
the security, or entering into a bona fi de arrangement to borrow the security, until 
the [P]articipant closes out the fail to deliver position by purchasing securities of like 
kind and quantity and that purchase has cleared and settled at a registered clearing 
agency. 122  

 A broker or dealer may be exempted from this limitation if it certifi es to the Par-
ticipant “that it has not incurred the fail to deliver position on [the] settlement 
date for a long or short sale in an equity security for which the [P]articipant has 
a fail to deliver position at a registered clearing agency,” or is in compliance with 
Rule 204(e). 123  

 Rule 204(c) provides that 

 a [P]articipant must notify all brokers or dealers from which it receives trades for 
clearance and settlement, including any market maker that would otherwise be en-
titled to rely on the exception provided in [Rule 204(b)(2)(iii)]: (1) that the [P]artici-
pant has a fail to deliver position . . . that has not been closed out in accordance with 
the requirements of [Rule 204(a)]; and (2) when the purchase that the [P]articipant 
has made to close out the fail to deliver position has cleared and settled at a registered 
clearing agency. 124  

 This provision gives broker-dealers notice when a particular security to be cleared 
through the Participant will be subject to the borrow requirements of Rule 204(b), 
unless the broker or dealer can demonstrate that it is not responsible for the fail 
to deliver in a manner consistent with Rule 204(b). 125  

 120.  Id . (to be codifi ed at 17 C.F.R. § 242.204(a)(3)). 
 121.  Id . at 38272. 
 122.  Id . at 38292 (to be codifi ed at 17 C.F.R. § 242.204(b)). 
 123. 2009 Amendments to Regulation SHO,  supra  note 107, 74 Fed. Reg. at 38292 (to be codifi ed 

at 17 C.F.R. § 242.204(b)). 
 124.  Id . (to be codifi ed at 17 C.F.R. § 242.204(c)). 
 125.  See id . 
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 Rule 204 allows Participants to allocate a fail to deliver position to broker-
dealers. Under Rule 204(d), a Participant may allocate the responsibility to close 
out a fail to deliver position to the particular broker-dealer account whose trad-
ing activities have caused the fail, provided that the allocation is reasonable (or 
timely). 126  Upon such allocation, the applicable broker-dealer is subject to the 
close-out provisions of the amended regulation. 127  

 Rule 204(e) provides that even in situations in which a Participant has not 
closed out a fail to deliver position, or has not allocated the position to a broker-
dealer in accordance with the Rule, a broker-dealer is not subject to Rules 204(a) 
or (b) if it purchases or borrows the securities and: 

 (1)  The purchase or borrow is bona fi de; 
 (2)  The purchase or borrow is executed after the trade date but no later than the 

end of regular trading hours on [the] settlement date for the transaction; 
 (3)  The purchase or borrow is of a quantity of securities suffi cient to cover the 

entire amount of that broker’s or dealer’s fail to deliver position at a regis-
tered clearing agency in that security; and 

 (4)  The broker or dealer can demonstrate that it has a net fl at or net long posi-
tion on its books and records on the day of the purchase or borrow. 128  

 Finally, Rule 204(f ) provides that a Participant will have not satisfi ed the re-
quirements of Rule 204 if it “enters into an arrangement with another person to 
purchase or borrow securities as required [under Rule 204], and the [P]articipant 
knows or has reason to know that the other person will not deliver securities in 
settlement of the purchase or borrow.” 129  This provision prevents “sham close 
outs,” in which a participant of a registered clearing agency—or a broker-dealer 
for which it clears transactions—enters into an arrangement with a counterparty 
to purchase securities for purposes of closing out a fail to deliver position and 
knows or has reason to know that the counterparty will not deliver the securities, 
thus creating another fail to deliver position. 130  

 

 126.  Id . (to be codifi ed at 17 C.F.R. § 242.204(d)). 
 127.  Id . 
 128.  Id . at 38292–93 (to be codifi ed at 17 C.F.R. § 242.204(e)). 
 129.  Id . at 38293 (to be codifi ed at 17 C.F.R. § 242.204(f )). 
 130.  Id . at 38278.  
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