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onship (such as parent
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‘egal Doctrine

s liability is a legal doctrine that

ility for an injury to a person who
the injury but who has a
lat1onsh1p to the person who

uted Neghgence Legal relationships that
ead to imputed negligence include the
tionship between parent and child,

and and Wife, owner of a vehicle and
driver, and employer and employee.
Ordinarily the independent negligence of one
person is not imputable to another person.



rTheories of Liability
eories of liability that are premised on

egligence include the Respondeat
rine and the family car doctrine.

er") is based on the
loyer-employee relationship. The doctrine
kes the employer responsible for a lack of
on the part of an employee in relation to
to whom the employer owes a duty of
care. For respondeat superior to apply, the
employee's negligence must occur within the
scope of her employment.



e
Responsibility of the Employer
1ployer is charged with legal responsibility
gligence of the employee because the
eld to be an agent of the employer. If
is committed by an employee acting
al scope of her or his employment,
1e employer will be held liable for damages. For
ample, if the driver of a gasoline delivery truck
0s a red light on the way to a gas station and
ikes another car, causing injury, the gasoline
delivery company will be responsible for the
mages if the driver is found to be negligent.
Because the company will automatically be found
liable if the driver is negligent, respondeat
superior is a form of Strict Liability.



TR

Negligence

r common example of imputed

e is attributing liability to the owner
re the driver of the car committed
This type of relationship has
family car doctrine. The
ctrine is based on the assumption that the

d of the household provides a car for the
ily's use and, therefore, the operator of the
acts as an agent of the owner. When, for
ple, a child drives a car, registered to a
parent, for a family purpose, the parent is
responsible for the negligent acts of the child at
the wheel.

\




1tributory Negligence

also be imputed to an owner of a
it to a friend. Again, the driver of
Ig as the agent of the owner. If the
vher is injured by the driver's negligence and
, the driver, the owner can lose the lawsuit
use the negligence of the driver can be
uted to the owner, thereby rendering him
tributorily negligent. This concept is known
as imputed contributory negligence.




es and Vicarious Liability
s of closed claims against healthcare

n provide nursing professionals

to critique and improve their
ractice. While the following case occurred in
assisted-living facility, the case is applicable
most any healthcare setting. The facts of the

ase have been disguised and modified, but the
derlying issues remain the same.




“Case Study

rly female assisted-living facility
quires a mechanical-transfer device
heelchair and back. She is

with bed mobility. She has

r the evening meal, a certified nursing

tant (CNA) returns the resident to her

m. The CNA transfers the resident to the

y himself using the mechanical-transfer
device. The resident is already in the bed when
another CNA arrives to aid with turning,
positioning and incontinence care.



- Case Study

ident weighs approximately 190 pounds
ble to assist with turning and

r. She is in a hospital bed with enabler
nt upright position; there are no

d. They roll the resident over for incontinent
e and she falls off the bed onto the floor,

CNA notifies the nurse on call and is ordered
11 911. At the hospital, X-rays reveal a
fractured cervical spine. The patient is treated
conservatively with immobilization. While
hospitalized, she becomes febrile with pneumonia.
She becomes septic and dies. The assisted-living
facility is sued.



Standard of Care

rd of care: 1. A diagnostic and treatment
at a clinician should follow for a certain
ient, illness, or clinical circumstance.
otherapy for lung cancer is "a new
but not necessarily the only

."(New England Journal of
dicine, 2004)

legal terms, the level at which the average,

udent provider in a given community would

ctice. It is how similarly qualified practitioners

Y would have managed the patient's care under the

same or similar circumstances. The medical
malpractice plaintiff must establish the appropriate
standard of care and demonstrate that the
standard of care has been breached.



~ Standard of Care

purposes as Legal Nurse Consultants

s the legal definition is the one that is
acility policies and procedures,
urces and literature, clinical
sources provide the basis for
ndard of care. Federal or state regulations,
pliance and accreditation organizations do




d of Care as Related to
the Example

though the CNAs are not
fessionals, the nurse supervisor,

ity, must ensure their treatment of the

ent is consistent with the standard of care.
more, the nurse's responsibility is not
ved just because she is not in the building;

vicariously liable for the acts of the
subordinate CNAs.



sues with Standard of Care
are a number of standard of care issues
e. First, the use of the mechanical-
ice requires two people. Standard
of care dictates one person is to stay with the
esident or patient to prevent falling or other
fety problems while the other manipulates

e device. There also was a question about
here the resident was positioned in bed, at
qer edge or in the middle, which would
make a difference to fall risk.




)1lity: Not just for Individuals

ity, not only a person, can be held

vil damages. Hospitals can therefore
damages for any number of
direct negligence, premise
ility, etc. Vicarious liability is indirect legal
ility, typically arising from an employer-
loyee relationship, which is not the

ation here. However, vicarious liability can
also arise from a principal-agent relationship,
and under some circumstances, an
independent contractor can be deemed to be an
agent. That means Independent LNC's as well.




e
Hospital Liabilit

an hospitals be held liable for the negligent

doctors and staff? Vicarious liability is a

ine in which a party is held legally

the negligence of another because

ip to the wrongdoer. Courts have

employer-employee or the

ency principle to hold a hospital vicariously

le for the negligence of its health care

iders. Where there is an employer-employee

tionship (e.g., nurses and some doctors hired

e hospital), respondeat superior is the basis

i for liability. Respondeat superior means "let the
master answer." The idea behind this rule is to
ensure that the employer, as supervisor, will
enforce the proper work standards to avoid risk of
harm.




nforcing Competency

ector of nursing in the nursing home and
anager, nursing supervisor or nurse
the hospital, have a supervisory role
re not at the bedside. Part of the
elng a nurse manager 1s ensuring
petency levels are consistent
h the job description and with standard of care.
atf members are not competent, they should

e left unsupervised. Upon review of the
1lity's policies and procedures, there was no
mentation of training addressing the use of
the mechanical-transfer device, turning and
positioning related to special circumstances such
as residents who are obese, safety issues or falls.




‘vVision and Training
2 this facility had a history of residents
e would have anticipated training

\s were unaware of mechanical-transfer
e operation expectations and did not
erstand why their positioning at the
side was problematic when the fall
occurred.




ndependent Contractor

the negligent actor is an independent
rather than an employee, respondeat
. An institution usually does not
tial control over the actions of
ctors. Most doctors who
rk in private hospitals are independent
tractors, as they do not draw a hospital

ry, nor are their work hours and work

les controlled or defined by the hospital.
Having physicians as independent contractors
in stead of employees thus inoculates the
hospital from vicarious liability.




Other Circumstances

er, depending on the facts, some courts
an underlying agency relationship to
ility to the hospital (Sword v. NKC
14 N.E. 2d 142, Ind., 1999).
blished if there is some

ree of control, even if minimal, that is

ted on the doctor, especially where patients
not informed that their treating doctors are
endent contractors. The relationship may
be construed as an apparent or ostensible
agency, where there is some representation that
the doctor works for the hospital.




mputing Hospital Liability

atively, when the patient relies on the
In seeking treatment, it is called
toppel. Finally, courts have

spital's "inherent function."




se Example #2

t Florida case that received prominent
erage illustrates the issue of

ility: The ship's doctor aboard a
hip failed to diagnose acute
-year-old girl with several

s of abdominal symptoms. The patient's
ndix ruptured, which eventually resulted
rility The parents sued the cruise line as a
fendant, which denied liability because the
doctor was not an employee, a fact specitically
disclosed on the cruise ticket.




Case #2

h the doctor's contract stated that he
dependent contractor, the District
eal of Florida reasoned that in a
agency, it is the right of control
] ontrol itself that matters. It
refore held that "for purposes of fulfilling
ise line's duty to exercise reasonable care,

s doctor is an agent of cruise line whose
igence should be imputed to cruise line,
regardless of contractual status ascribed to

doctor" (Carlisle v. Carnival Corp., et al, 864
So.2d 1, 2003).




. (Case #2

er, the Florida Supreme Court

ntly quashed this decision because
ime law protects shipowners from
g from the medical negligence of

ipboard phys s (Carlisle v. Carnival
p., et al, 953 So.2d 461, 2007).

_————————— ———



Conclusion

icarious liability may not be of concern for
working in the Hospital setting, it is
nt part of nursing malpractice that
stood by all nurses. Don’t be
oled in to thinking that you are covered by your
spital for any negligent act, it is always a good
a to have your own separate malpractice
rance. CRNA’s, Nurse Practitioners, Nurse
idwives and Legal Nurse Consultants and
pendent contractors are all fair game for
vicarious liability lawsuits. Every state has
different statutes take the time to learn yours and
learn what your options are if you are faced with
this form of liability. This is not a substitute for
legal advice, seek council to understand your
rights.



E END

lewing this presentation.

.parksmedicallegal.com



