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FEDERAL ISSUES 

CFPB Deputy Enforcement Director Discusses Enforcement Priorities. On August 22, C. 
Hunter Wiggins, the CFPB's Deputy Enforcement Director for Policy and Strategy, spoke to the D.C. 
Bar Antitrust and Consumer Law Section at a session titled "The Consumer Financial Protection 
Bureau's Enforcement Priorities." Mr. Wiggins explained that his team, which reports to the CFPB's 
Director of Enforcement, Kent Markus, is responsible for evaluating and setting strategic priorities 
that will allow the Bureau to be a proactive organization. In addition, the Enforcement Office has 
several "Issue Teams," which include members of the Policy and Strategy team and other 
Enforcement staff. Each of the "Issue Teams" is focused on one particular market, such as 
mortgage servicing or credit cards, and is responsible for identifying problems in those markets that 
should be prioritized for enforcement action. The criteria used include: (i) the number of consumers 
potentially impacted by a practice; (ii) the period of time that practice has been in place (including 
whether the practice is ongoing); (iii) the amount of harm to consumers; (iv) whether the practice 
targets a vulnerable population; (v) whether consumers have the ability to avoid the practice through 
shopping; (vi) whether the practice results in market distortions (such as a "race to the bottom" or 
competitive harm to legitimate businesses that do not engage in the practice); and (vii) barriers to 
other solutions (such the lack of a private right of action). See our full report on this event, including 
a review of how the Bureau allocates its enforcement resources. 
 
CFPB Issues Report on Examination Findings, Other Supervisory Activities. On August 21, 
the CFPB released its summer 2013 Supervisory Highlights report, which covers supervisory 
activity from November 2012 through June 2013. This is the second such report the CFPB has 
released; the first report was released in October 2012 and covered activity from July 2011 through 
September 2012. The report provides a brief review of the CFPB's public enforcement actions and 
non-public supervisory actions and developments in the supervision program, including the 
issuance of bulletins, the issuance of new fair lending examination procedures, and the 
reorganization of supervision staff. The report also reviews the CFPB's risk-based approach to 
examinations, including the "Institution Product Lines" approach, and outlines the factors that 
influence examination priorities. The report does not identify any planned supervisory activities. The 
bulk of the report, however, summarizes the CFPB's examination findings. Read more... 

http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M0UTb18mjCSwWyGcLnsqqRGRmU-14zR-wZeJOoHT3TEXT9b8PHbjYkHqx3Dv7gUUvz84m5BKcqh4AAxVSxk8aqrCgu27cx4jtz5rxvJzrcWMA9569YMCBu89UNW7m_lMEKk5hibIqS2VvShpxW5d-_h3sFzgNh0LkLcmIevZhI_21qB6UHVf9RdK6ziOGPGy1btg3d-KjVmE2JCnMMGjPu6
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M0dGhIkcow8yQ0kTPow5qFdQmju8jocQnQ_FWeT_vSADrmAfeiPzPFaggykjsRV2f1GwVxtci-FoYUy7jqbkxSl9_TRqzTjveeZ-jKjJ-0RFx9jIB7xU3jtWkpgQCppGRYOR-JmCnOhcOovMtAkaDsyFczYctPjcVtTgocQQkUWp8FZtCj3c4Ht1pjyLJkFk6E=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M07Y2PB3hwBLxYIf004SHGAT5R69xTjt0s1Rh4ab-3VnOYzKZpM66hA3GNgOiieGRvyjInWdBIw_fREcjP_cEvWJR0R31QOmXRl-BSqd8eqfCXOUoqxXj7jPOd7wR2ITvnkzpML5IkymuGtJ0nAUNztijh_yil0rRM3p-HY5mgNwiPHcHzc1uY0SgcnMkDG-NXjmu3ciIlEazS-6rwRBVyab_Yc_-9i4w71rNTz1WkwocPS-jTFzAR9hj2qdfwtKZ8=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M0t3HFeMPdIJ3IOnxedLfAIw71g_MPIQZRXUK84FFWrheuSFG-IczVdT4HvmJ6x8avbM1ivuQn24gSQZ2OOpkPERVXPiIDbCScfSTvMgdYyUHgGySUfgqzM1yJgChewHgm5YFtx7a3yY6JdyXDfxPyZhOEULuI8YSHJdQAjUIdAZpJ8pj0U8y7MugXl1JmgBGP-lGuFkhBLqqv5JKOmmxY9DtCea8fSKvIXaaeZXrANgg==


   

  
 

BuckleySandler LLP 

www.buckleysandler.com 

 

  
CFPB Announces Suit Against Debt Settlement Firm. On August 20, the CFPB announced an 
enforcement action against a debt settlement company for violations of the Telemarketing Sales 
Rule and the Dodd-Frank Act. The complaint alleges that the company disguised illegal upfront fees 
charged for debt-relief services as bankruptcy-related charges and deceived consumers into 
believing they would become debt free when only "a tiny fraction" of its customers actually do. The 
enforcement action follows a lawsuit filed against the CFPB on July 22, in which the same debt 
settlement company and an attorney jointly accused the CFPB of "grossly overreaching its 
authority" in the investigation on which the enforcement action is based. 
  
FHFA Plans Enhanced Oversight of Mortgage Servicing Transfers. On August 22, the FHFA 
Office of Inspector General (OIG) issued a report on its review of the FHFA's oversight of Fannie 
Mae's January 2013 representation and warranty settlement with a mortgage originator and the 
FHFA's related approval of the sale of certain of the originator's mortgage servicing rights (MSR) to 
specialty servicers. The OIG reviewed the process by which the FHFA assessed and approved the 
MSR transfer and concluded that the FHFA's review of the MSR transfer did not reflect the "depth of 
analysis that likely would have been accorded had FHFA followed a process comparable to that 
used in its newly established process for reviewing mortgage repurchase . . . settlements." As such, 
the OIG determined that the FHFA should establish a formal review process for "compensatory fee 
settlements and significant mortgage servicing rights transfers." In a letter attached to the report, the 
FHFA concurred with the OIG's recommendation, and committed to establish guidelines for 
compensatory fee settlements and significant MSR transfers by January 31, 2014. 
  
FDIC to Consider QRM Proposal Next Week. This week, the FDIC released the agenda for an 
August 28, 2013 Board Meeting at which the Board will consider the re-proposal of a rule to 
implement the credit risk retention requirements of the Dodd-Frank Act, including provisions 
regarding "qualified residential mortgages" or QRMs. The FDIC and other federal banking and 
housing agencies originally proposed a rule in April 2011 that would have required sponsors of 
asset-backed securities (ABS) to retain at least five percent of the credit risk of the assets 
underlying the securities. Exemptions to the proposed rule included U.S. government-guaranteed 
ABS and mortgage-backed securities that are collateralized exclusively by residential mortgages 
that qualify as QRMs. The proposed rule would have established a definition of QRMs incorporating 
criteria designed to ensure that such QRMs were of very high credit quality, including a 20% down 
payment requirement or a requirement that the borrower's debt-to-income ratio not exceed 36%. It 
recently has been reported that, in response to overwhelming objections from industry participants, 
the re-proposed rule will loosen those standards and align the QRM definition with the CFPB's 
qualified mortgage or QM definition. 
  
Senator Warren Presses DOJ on National Mortgage Servicing Settlement FHA-Related 
Releases. On August 21, Senator Elizabeth Warren (D-MA) sent a letter to Attorney General Eric 
Holder raising concerns about the provisions of the National Mortgage Settlement that relate to the 
government's release of potential FHA-related False Claims Act-based claims against the settling 
servicers. Senator Warren's letter questions the settlement amount that the government obtained 
for the release of such claims. The Senator calls for a "clearer and more public accounting of the 
[alleged] damages FHA incurred" as a result of the settling servicers' conduct, and presses DOJ 
more broadly on its enforcement approach to large financial institutions. Senator Warren is seeking 
information and documents relating to the DOJ's assessment of any potential FHA claims and the 
process by which it agreed to settle those claims. 
  
Fannie Mae, Freddie Mac Update Selling Policies Based on CFPB QM Rule. On August 20, 
Fannie Mae issued Announcement SEL-2013-06 and Freddie Mac published Bulletin 2013-16, both 
of which update numerous selling requirements in response to the CFPB's final Ability-to-

http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M2Y_mEftA6TcdPbQWtiXvjJR_bxvHt2wtmiy1Ojo-8BtK4JFw0CNP4qGP6k8_AuZkGnxgvmY1DXRk7D2WbW49eMrz_lYoDRCZ6CAzrshRExmv4LCvDv2yppFm6nwPzEVyDsaylJSOncGYxDL3ZI7ozRqVpFCxOE-0xugZyD9JNupgel8BcKn0XI3YpwjpA8xXH5WvG0k67wkMB0esTOq2U2NEkO3H11FLsu96AbGg4-O2E5My9hqYyjhuCrgHkYBTxG7q_VdDumtA==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M3COnV-Zv2yR2UN8M3Qu7GV-oGUBoQDWYwLlDr4tiBdR_QFAdj9Kr-2KJGmqhXrqpDO0sQpty7S3e4AFiIwh13evK5aq2az4UJUWepUeSB2K2XWTDF9i1YTmnZzbTll2VwZIlYokxmm5jVVhpmxHt7nL-EFbIS89BwmMyzmQWQNqk9tQ5M5LTkh
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M08PSu7XuEpn-nHqjsh9x4YsuGU9bVYATsOag_mWfMUk8SdCAfH3hxjg3DGx2MdFjpdijv29yMyaE03h84QGfCLbSBPpIBd0g2ffdZfHpoRjXrz3F8ficbvuHV8tthslOd2XCj6HtbJ4ucqaHMw_jCcSsqoc5oXoEV8Ojg_FhdqhoknZt_FIdxb
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M2b2Y1ofs1GznspNHcsqrGzGQC2cbhqhNq4Ym6rO_fOTvl-2SQach2u2wrQgDjxc8pUTEH4Ys_CUtN4IB5NrW-B8Wn9QRHy1JQlyGJhs_ftewJLevJcE8XP5fgk_Y0VK0q6ChZmXvl78rt5GUPaBUiq
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1cHCJx1GosJLnj4N8D-zipRdr7nO7s-1E-i9qZLAwiSD5KW12TPPryj3VdyFGhpAks8IxPa0Nwca7sLbCk-YDpRuU42g0HJ-hCD9SM0Y7ihOgxU7mcmGF-9veWSnwAoJKPM-Z3J4-QL56Kz2MVcw5DhIRUZlfbzWrTXCAPxLrD2N8njL4_uwdVmndskGKd-XfQdqLtvqVfqXrGawcbaHL1lyY0qa4cCS6CXGW_D_djCA==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1FuflVB8Jn6V_eilI8ZXCFML8XuI-vtoMrkQdQIL3SxSacdc29uuXLs0nzmgPeFkgRq7cH3NGxFZwvjuIQ1a_XbqFeQnKz7g-4hZz-NleSSamQD91CV6gfrbO6WZltuXU8NCFdEKRkPs7V6xlJ_L3P4f7aw9tuNmh1M5Il-fEtuZTY0ugYqdTk55s8Qq_WvBEqMT-UUDxHZ7jnCH8tDRHDhe5IW55xo6d5PV3DuC6tdZ5O2FSDHIBqO-763aCIp18=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1dS4OZvUxa2bqyYUZ1HuUK9rGqZLA_tUzCHzl3ZaEWmx9PLzi8OL1ueqQHf8K_9CgUkZs2HuO1OzlFs4M8zmYDOBJi4OyIBZJV4Sd7JJ-Z9incaejHmqy_QipyYg21kBkEFvXJX0pvXqMFd1NsSMO8MM0O4iJMHfJx7AU5ipv-ZA==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M3RM2nZjzzjIBssVQ6wWc5XZyVa6xBwycbUDtsa0X_nvoiLu-4TjgZmaZzO86cJ1u37vOqZG9g1A9rCLMzHGcQCrz8Ez2d3ueFn302qxX8fOkHH5BVK-dtBy__xe2xBk8jvBIyeJP7iSanxVrZnmFQaZWhyshpenx3cFHJ1_uC1jY-qAOjuQGVsCkr79b5NCi5J_Vom29y30AAmye1sUQwq
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M0u11BTsWwAHeK9FtvfTLXPbiewo3uySXt_H0ndk6boFJte1zFJFh19f29Y7TpH3w_MIMpVkZ_SBapvnsinURKzWhxTNbou7qowB4sG5lZtKxPeAaeqMjxlVWzqCL4bDvGs7EwiWXBXPHW7pACMAwswMYvQ1jYQmBcNjd-a4xx6jG1jn57fV5scVM4VtJvHIfOkUysBzhbj1rB4qsPEv8Hz0ZZT1BOn7w4LmBzZCgc51o8zfjkTvXOn
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M2I55MkrVKAcrVUbQ-I1updbJep70JTuDBgwVjGUtvRjd_2OcP7VG0sGBig6zMwOZE5erKoSWtSTwN4tHH9Y5Yhjku-9uVOYwqDWez0wacgolJqyv2jBnJwlnMx4su4mAe3XTnJtPzQgfTWLTFJ9lx5k4AHbbAwf3o=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1UbUTt17vbPUbMo1pQOCnlWsKx1mQWgHdj-gv-P0qL8172mchxcTPCAmqlAqgmMLpf6RlllAKdKOY_Zfc4XXkoD_lpBGnm833WVA1u6wl7jFPs37slYsehWew1X78WGs2Hwx81OR3expJe8ySs-gyP0yZH9RkfamgG3dFc3xmG5A==
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Repay/Qualified Mortgage (ATR/QM) rule. As promised in their July 2013 notices to sellers, the 
issuances (i) detail new mortgage eligibility requirements (e.g., retirement of mortgages with original 
maturities in excess of 30 years and making mortgages with prepayment penalties ineligible for 
sale) (ii) revise thresholds for points and fees, (iii) revise higher-priced mortgage loans eligibility 
requirements, and (iv) remind sellers of other policies, including those related to the representation 
and warranty framework announced in September 2012. The changes take effect when the 
ATR/QM rule goes into effect on January 10, 2014. 
  
Freddie Mac Updates SCRA Servicing Requirements. On August 15, Freddie Mac issued 
Bulletin 2013-05, which, among other things,revises requirements relating to the SCRA and similar 
state laws and explains servicer responsibilities to effectively implement military relief legal 
protections. Specifically, Freddie Mac eliminated the requirement that servicers collect and report 
official documentation of a servicemember's disability or death and available government benefits in 
the event a servicemember dies or becomes disabled while on active duty. In addition, Freddie Mac 
added a new guide section to include the additional foreclosure relief Freddie Mac provides to 
servicemembers and their dependents, and repurposed another guide section to remind servicers of 
their responsibilities to evaluate servicemembers and their dependents for the most appropriate 
relief or workout option from Freddie Mac's existing options when a servicemember or dependent: 
(i) does not qualify for mortgage relief under the provisions of the SCRA or similar state laws; or (ii) 
qualifies for mortgage relief under the provisions of the SCRA or similar state law, but chooses to 
explore other relief options.   
  
HUD Issues Three Mortgagee Letters. On August 15, HUD issued three mortgagee letters to 
announce various changes related to the origination of FHA-insured mortgage loans. Effective for 
case numbers assigned on or after October 15, 2013, Mortgagee Letter 2013-24 (i) sets forth 
documentation requirements for conducting credit analysis of collections and judgments, (ii) 
requires a specified capacity analysis of collection accounts with an aggregate balance equal to or 
greater than $2,000, (iii) details the required treatment of judgments, and (iv) revises the FHA's 
policy on manual downgrades for applications with disputed accounts to reflect the risk associated 
with derogatory and non-derogatory disputed accounts for factors such as age and size of 
outstanding balance. In Mortgagee Letter 2013-25, HUD updates FHA's TOTAL Mortgage 
Scorecard User Guide to reflect the changes announced in Mortgagee Letter 2013-24. Finally, 
Mortgagee Letter 2013-26 loosens eligibility requirements for certain borrowers adversely impacted 
by the recession. Specifically, the letter allows for the consideration of borrowers who have 
experienced a loss of employment or income, or a combination of both, and can document that: (i) 
certain credit impairments were the result of a loss of employment or a significant loss of household 
income beyond the borrower's control, (ii) the borrower has demonstrated full recovery from the 
event, and (iii) the borrower has completed housing counseling. 
  
Federal Reserve Board Paper Reviews Large Bank Capital Planning. On August 19, the 
Federal Reserve Board released a paper that details its expectations for internal capital planning at 
large bank holding companies and describes the range of practices the Board has observed during 
the stress test exercises conducted to date. The Federal Reserve conducts the stress tests annually 
to assess companies' capital planning processes and ensure that the processes account for unique 
risks and result in sufficient capital to enable the institutions to continue lending to households and 
businesses during times of economic and financial stress. The Board stated that the paper is 
intended to promote better capital planning at bank holding companies generally, and to provide 
greater clarity on the standards against which those practices are evaluated as part of the stress 
test exercise. The Board found that firms needed to improve a number of aspects of their capital 
planning processes, including their accounting for risks most relevant to the specific business 
activities, their methods of projecting the effect of certain stresses on their capital needs, and their 
governance of the capital planning processes, and emphasized that bank holding companies, when 

http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1_58ZO9Z9f3Na49q1HdJQh_eMlXZtLjcTgHHKOJR7HD9mbJvnn0gIc8erVi3O0VB5FCA1k8LGCVVzcSYgLyZNVdStYd0fQEqIqhp6gaUKQKElIFmvgHkjKgf3X1nhfxowaS4TsTUZkA5ookZkhQQGrJJIeQC6g8gML8uUGgpHS8uYVK9QTCE4GqI0xdJWKImWs9qQPsP4LuwDH7oUQVrwr7PQaZK4oYmk=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M3LUYpMyiQIompTX_RcDdQkUhuq5cy_EHHDXlIFlfGlh-0T9NdaeQGzJCkI_1OdD9KS1cG5G0XslMqcgjFkWwp-n2_2F0fdb4dbZ_4a5cipm6DmNokO0c5CVMS1utRGLcQRCF-jDFdP0_BxDd6yYiO4z6rIq77LZU2yGBm5wZHcI2f48i3Kch8X9qg1SWX6G73dITkziJ98rddPof9tqziYvqc7A1zX1MJv_d6otRc2sw==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1j-adG-X_nQS3nK74zsAHPZS_xQO08j9l833eEZ7h242ew-FuAuWD4UXNy7rEk2MF-wG9M1kfuYXlQFVGb1J75vTtxfLIBljDGAfZJJtcktHLDlobS4bvf-KGpM-N-2rVoCoQviMfCH32-iqCLJpuN12px6-0AhCaQT-z_HwTHRQ==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M3m06NCn_O2I5iW449-uM0Oi80f2YC7FeR1Em3yjwxEfWODvON5bht5JBcyCoo0TYh6KAxp4d49EHK8iOupa80mzbuYoWyCL71VunFbqp5ntPqWgFW3YhsCkobjR2jFUteh-CsVBBtK6upxo-YRnRT8RM_jDSYs62xLm1zaxP92VqRSNxo-HqYeBXlhCQTI_HTJgeeWddxAQQ==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1IP3EU85vOuf2uqRiY9n4_lcTE8_p9ieHFF7VvpkVDIvd6wJOtnitSw3kdQsPVAc09F5xa9OPO9cyDDMShFJzGdmWnp044Vo4WhhbjWmB2wf_ZYSc7lgd0GYkY5zwqc7e-bry4e_uun0tB5eFHQQBqjRvpY_7WckQt83Hv3efTXY2NCLEvnkMvJufL76ovB3RuQ7RkhRKKMQ==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M16KgVinNcsrvxbptV7jBsxexSbrgfslIjBYvVoI5oZKNERrPAk-GQtzCZDxnBuiKVlarr68C2eJ2UKEOSGs0Wgk4x_tZ6o49mpB73z9PjKq420AlYbJotjmzZQ_vx3EuHedfK4JPqTyBUiDHgHFyiRCqZZ28tWVVgEguCYVNblF7B7eah0Z27dO94AH3b-4DgNVRWynT107A==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M32X7iwwaL8Oueb3tnw-2tIBuykzMCUfyEEWUBuKTLbtmuhayrz8KdOT1Qu1Vc3Jesf956A4PcGtKDP3621dcqlPVMRTzSdxX09jFUrGhKy_ltn0vG74walqfpn6mEORxcRjORh31Zo5tihe6qaVX8fq54PeBOBSns=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M3I6jEX-AqZ_mJN-lWAK88XqWcxJQLBtY8GB0aoBKOtc67XuqIeMKnwelhRttRaWsLXohW1anoESbA7hXSd8DK3jDbUy6c6ktVUb9MH4qGvXjGsoK4EcTsOzQElDBssUupFvEKvu6rW8Dw020MDFG4zWSorILh4i1Ne72FgzOVhYg==
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considering their capital needs, should focus on the specific risks they could face under potentially 
stressful conditions. 
  
Federal Reserve Board Issues Final Large Bank Assessment Rule. On August 16, the Federal 
Reserve Board issued a final rule establishing the process by which it will assess annual fees for its 
supervision and regulation of large financial companies. The Dodd-Frank Act directed the Board to 
collect assessment fees equal to the expenses it estimates are necessary or appropriate to 
supervise and regulate bank holding companies and savings and loan holding companies with $50 
billion or more in total consolidated assets and nonbank financial companies designated by the 
Financial Stability Oversight Council. The final rule outlines how the Board will (i) determine which 
companies are assessed, (ii) estimate the total anticipated expenses, (iii) determine the assessment 
for each of the covered companies, and (iv) bill for and collect the assessment from the companies. 
For the 2012 assessment period, the first year for which assessment fees will be collected, the 
Board will notify each company of the amount of its assessment when the rule becomes effective in 
late October.  Payments for the 2012 assessment period will be due no later than December 15, 
2013. The Board estimates it will collect about $440 million for the 2012 assessment period. 
Beginning with the 2013 assessment period, the Federal Reserve will notify each company of the 
amount of its assessment fee no later than June 30 of the year following the assessment period. 
 Payments will be due by September 15. 
  
Prudential Regulators Propose Leverage Ratio Rule. On August 20, the Federal Reserve Board, 
the OCC, and the FDIC proposed a rule to strengthen the leverage ratio standards for the largest 
U.S. banking organizations. The proposed rule is the same as that approved last month by the FDIC 
and the OCC. The rule would require bank holding companies with more than $700 billion in 
consolidated total assets or $10 trillion in assets under custody to maintain a tier 1 capital leverage 
buffer of at least 2% above the minimum supplementary leverage ratio requirement of 3%, for a total 
of 5%. Failure to exceed the 5% ratio would subject covered companies to restrictions on 
discretionary bonus payments and capital distributions. The proposed rule also would require 
insured depository institutions of covered holding companies to meet a 6% supplementary leverage 
ratio to be considered "well capitalized" for prompt corrective action purposes. The proposal 
suggests a phase-in period for the rule with an effective date of January 1, 2018. Comments on the 
proposal are due by October 21, 2013. 
  
OCC Updates Handbook to Reflect Current CRE Lending Guidance. On August 20, the OCC 
issued bulletin OCC 2013-19, which attaches the Commercial Real Estate Lending booklet of the 
Comptroller's Handbook to replace the OCC's Commercial Real Estate and Construction Lending 
booklet. The new booklet reflects guidance issued since the prior booklet was released in 1995. 
That updated guidance relates to prudent loan workouts, management of concentrations, stress 
testing, updated interagency appraisal guidelines, and statutory and regulatory developments in 
environmental risk management. The booklet also incorporates discussions of statutes and 
regulations governing federal savings associations. 
  
OCC Issues Bulletin on Lending Limits Rule. On August 15, the OCC issued a bulletin, OCC 
2013-17, regarding its final lending limits rule. In June 2012, the OCC promulgated an interim final 
rule to apply its existing lending limits rule to certain credit exposures arising from derivative 
transactions and securities financing transactions, as required by the Dodd-Frank Act. With the 
interim final rule and subsequent actions, the OCC extended the compliance date while it accepted 
comments and prepared a final rule. As explained in the bulletin, the final rule outlines permissible 
methods available to banks to measure credit exposures arising from derivative transactions and 
securities financing transactions. For derivative transactions, banks can generally choose to 
measure credit exposure through (i) the Conversion Factor Matrix Method, which uses a lookup 
table that locks in the attributable exposure at the execution of the transaction, (ii) the Current 

http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M2IZL4kXeHllDt2zqETPd8WC599WhI6BbvdG2cpa3PyeSMuc9LSqg4dTRXfCsfDPdZ28x9tY24GKFlmm2wFAnIhJdtZRGtdyXEwx8K1Fu0VNft1IAgZLRaoXrcdyYJ0j0mv3okG8rsKDi6K1NVRWhVg5jpdqA-zhbLCZMPXhJOc2EWNlx6FN_dy
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http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1-jeXCFj_mEel12IL4AxNHPQj1E6-yfqqHeUvIlMMQlolOXLZsB-pf9QiMeZ4IxNU_8dTnR3lT1J4YPH9zAL1fCME5gMY_xkMmSITInr_szwruBlt3MMHhxMrStjdFKsI3Cc_MyJstEuwq8e-cznACBWmd8E6aiJxTpM7ZwHL2W8uRAoNUuLREKYlE2CtGdQM=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M0mE8eDQW-wZ5x7PQE0Afj8BA9BibpmHUpgKUcZve-NzDpegSppSP1RsO-lLYZ4ITi5yDwZPAgjpIYT46Zkdq55s6k2Q1zmsgaQ8BDH5Xfe3ww01kYgkZClKdGkXsZtM1c6Bk32zEpYOtJ2gfiE8S53Ktjm-WJos_F7TkJvrCicAnuJd7ZPMak5
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M0mE8eDQW-wZ5x7PQE0Afj8BA9BibpmHUpgKUcZve-NzDpegSppSP1RsO-lLYZ4ITi5yDwZPAgjpIYT46Zkdq55s6k2Q1zmsgaQ8BDH5Xfe3ww01kYgkZClKdGkXsZtM1c6Bk32zEpYOtJ2gfiE8S53Ktjm-WJos_F7TkJvrCicAnuJd7ZPMak5
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M0DyxX3HFo6vcI_1s6oxvcj98r1heLTKaDhuV5YCu5HctbPKPnaMlmkiFM4JUi-wWkeRkkVnaK7B8yTm-WJM2axt9kWpykzPZLVbahkcuS6I0fuMBCzNsEnH6ZrF8b8hpnsbXhVqNS36dU_ZCQPxHmhwzdBQo4oiCrOysR_Z8BfQQ==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1Mu4CvDVZcezWtEnj7aY_A-RzhxEB1ZkutLZxhPYzXyloNobY76hcTfpHF-tCWeKRGlp8wTJNkOP7KlU_mOJpB1Y_xAYJ6hVBF3BQj6ghe8IXyqoaJD2GTzhBdVuzAQTjPaLkXaQcrrxWOPgNTuWNzY1BVik7bnDWxT3OicSaTaCFgScgf_M6r
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1Mu4CvDVZcezWtEnj7aY_A-RzhxEB1ZkutLZxhPYzXyloNobY76hcTfpHF-tCWeKRGlp8wTJNkOP7KlU_mOJpB1Y_xAYJ6hVBF3BQj6ghe8IXyqoaJD2GTzhBdVuzAQTjPaLkXaQcrrxWOPgNTuWNzY1BVik7bnDWxT3OicSaTaCFgScgf_M6r
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M2p6V63ntFvkQRKno8zaZAStNkA-mUFdVAdAFgVwWVdJb6vB2wud9uMim8bG66KxpjhziMtXNzbvFpIpcFgOE-KE-P5yVVVsFDgLte1OyZOfuui0fStqz0whz05WU8QN6F43OMad9tvJNh19JNDgUcEykgi3Qfnbkc6fzdapRPNpm4kWpSS-QGe38LKT8ZjWNizde1QDpY7jA==


   

  
 

BuckleySandler LLP 

www.buckleysandler.com 

 

Exposure Method, which replaces the Remaining Maturity Method included in the interim final rule 
and provides a more precise calculation of credit exposure, or (iii) an OCC-approved internal model. 
For securities financing transactions, the final rule specifically exempts securities financing 
transactions relating to Type I securities and for other securities financing transactions allows banks 
to (i) lock in the attributable exposure based on the type of transaction, (ii) use an OCC-approved 
internal model, or (iii) use the Basel Collateral Haircut Method, which applies standard supervisory 
haircuts for measuring counterparty credit risk for such transactions under the capital rules' Basel II 
Advanced Internal Ratings-Based Approach or the Basel III Advanced Approaches. The final rule 
also extends the compliance period through October 1, 2013.  

STATE ISSUES 

Tribes Seek to Halt New York Internet Lending Investigation; Meet with DOJ on Parallel 
Investigation. On August 21, two Native American tribes and related entities announced a lawsuit 
against the New York Department of Financial Services (DFS) in response to its recent effort to halt 
the offering of online payday loans to New York borrowers. On August 6, the DFS, among other 
related actions, sent letters to 35 online lenders, including lenders affiliated with Native American 
tribes, demanding that they cease and desist offering allegedly illegal payday loans to New York 
borrowers. The tribes argue that the DFS actions are "intimidation tactics" that will deny the tribes' 
rights as sovereign entities and will result in irreparable injury to the tribes absent injunctive relief. 
The tribes claim that the investigation already has led to "significant harm" to tribes' business 
relationships, which impacts the funding of tribal government operations. The suing tribes also met 
with the DOJ on August 21 regarding its Internet lending enforcement activities. The tribes sent a 
follow up letter quoting DOJ officials who reportedly stated they are concerned only with financial 
fraud, and that the DOJ's actions are not aimed at tribal short-term lending businesses. The letter 
also indicates that tribal governments will join the Financial Fraud Enforcement Task Force's 
Consumer Protection Working Group. 

COURTS 

Eighth Circuit Extends Recent TILA Rescission Holding. On August 19, the U.S. Court of 
Appeals for the Eighth Circuit held that borrowers facing foreclosure were required to file suit prior to 
the foreclosure sale to complete the exercise of their right to rescind under TILA. Hartman v. Smith, 
No. 12-1947, 2013 WL 4407058 (8th Cir. Aug. 19, 2013). In this case, the bank moved to foreclose 
after the borrowers failed to make payments to a real estate financing firm with which the borrowers 
had placed mortgages on the property. After the property was sold at a sheriff's sale, the borrowers 
sued the bank and the financing firm, seeking, among other things, to rescind the loans under TILA 
on the basis that they provided written notice of rescission prior to the foreclosure sale. Applying its 
recent holding in Keiran v. Home Capital, Inc., 720 F.3d 721 (8th Cir. Jul. 12, 2013) that a borrower 
seeking rescission under TILA must file suit within three years to preserve the borrower's right of 
rescission, the court again held that providing notice under TILA is a necessary but not sufficient 
predicate to exercising the right to rescind. Here, where the foreclosure sale occurred within the 
three-year rescission period, the court held that the borrowers were required to file a rescission 
action in a court prior to the foreclosure sale. Because they failed to do so, the court held that their 
rescission claim was barred. 
 
Southern District of New York Endorses Use of FIRREA in Mortgage Fraud Cases. On August 
16, the U.S. District Court for the Southern District of New York issued a written opinion in support 
of its May 8, 2013 dismissal of claims for damages and civil penalties under the False Claims Act 
(FCA) brought by the federal government against a mortgage lender alleged to have sold defective 
loans to Freddie Mac and Fannie Mae while representing that the loans complied with the 
enterprises' requirements. U.S. v. Countrywide Fin. Corp., No. 12-1422, 2013 WL 4437232 

http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M3X1hPXKqpJDUtnN7O_V98hcMOi7vF5cn0UE7B1Hc4GwQUng9TYdS3bRRNTrzmHSAhuDp6EzV4edF4PvZPo8REzFRu8ig1Ht9HKfc-y3aCv5jM-tbAiRQYv4wurreNyj3py-cEXvNIk3HfMOuoAE3WvanY2d4pwIW-zV342WvXJhTWdGWg_5cl754XNQ5V1dPPk__8Gixaf9SSnd-FVEo1D3yStedLmf3c=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1B3U058t4qwZlN5BZbS6dG6yQf_PIP6IBsqcvSTr0sk68zrjnh04xYWZFMjuiSRiKd5lZC0unMKJRSpmi__fzSSuubEiY3CMdFpGLbKLmwvl1KO1UZvbjN-PoEpt0A6U0-l5sUSQeM2h9fxNecT22CSp_H_sqtKWfieQ5KHhald9D5HpYj2EFt-a-KAdLEt0HD7__J7DZcP8z-xcXrAX25LjOJC0E2C7L4cbuxBVPoNg==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M36Ot3AJPspIc2YtvfJnLLxHb5FZ7kfkaGm0C2BXvCvizre7SSAH79UIubwts_g66MT5KKukEVjLB5jdcnGchl2QvWMq4LZRNRFNtsxPYANb0v-zIvCQt4yaZ5Tf_rO7kFU93tbx2kGyhcUmFlfjPpqQ14uViUt-a1yoiOcjIalhbgvYSQoS7PLFUhQfMNr5NVgQdWEV_XhjA==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M0oZ46GbLtzuIjaGyTeRpvlYjwJREDp3hikXQZLx33qRgfTG16zOjzaTB-YYZqEukJ5AIWG39FdgZZ6jynzvYm119oqjRpGaE8m0Pn_Ejdh8UsT1GXhrM8TbmQO8ZBYRgJH5iCGWzdpxsMeVGaOfRGT0Ya3rWF7IlA=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M3Pr5k3nY4UonB7azBySGTySUUJu7vV2KeWYYCR-NGp9NzD4MToIDvnB8XMtBfMStVd7qZhXEalz4b1q8J6Qu5x2B1ilAJzhTSEgWC3X7thXb9-XhZptynQVivoZelz7c2DSBzcFQ9hF4ixYh1xReDQvubERsQutQhVWxfpMHe8_bMpplRsgycla2CIfhXsj9Ikh5tKFm_pxkF2MOqXnSzbqnmrg5uYZYgO19_cW99rFw==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M39Tkw_62z_SSdQzg1yAM3dkyy9HsZHKOBriHXxivlFdFcjaVVDqelUiN14vGvhUaBT-Gmd2ZqLsB-gGaUIg95hT2eWo4-hvv7XkjVKprzAPT9JAy3irPELUErXMfCn85-DGU79q3YAKz-WM0sWxaINQxC47vhXn29oLCSbFKPtPQavxC_Lq1WcfI9dNv2bnfHOmBd7VOVdeQ==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M3yqqDG26BsefmpLoiOyDVMb9cWHK9goPlmL5JJSos1PUS90l1-GWkHH10JNyc9bDo7lL8zsuWJEFsrj6W1cCH8bymPpgnJoPy_RRwv5VbXPUOyXRm263MdHCmaZk5_0wIYRfB-8Jm_YHI1Tf4eSFbdwup9z8vYmdr2eIQppk8D4-GPWqfSNS10CRcD9sq1HvijMC3JjPhOk4RASUCgewOj0NA0BVEzZTB8kbP80lESLVDTHrsPMBktl_p5cx-U3zM3TdnjCOlTD9NaGMzxlDnPvb9PkPIU074=
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(S.D.N.Y. Aug. 16, 2013). Although it dismissed the FCA claims, the court did not dismiss the 
government's claims under the Financial Institutions Reform, Recovery, and Enforcement Act 
(FIRREA) that the lender's conduct "affected" a federally insured financial institution - the lender 
itself. In its opinion, the court rejected the lender's arguments that FIRREA's legislative history and 
policy considerations contradict the government's position, and instead applied a plain meaning 
analysis and held that the lender allegedly has paid billions of dollars to settle repurchase claims by 
Fannie Mae and Freddie Mac as a result of the alleged fraud, which "affected" the lender itself and 
as such is sufficient to sustain the FIRREA counts. The court also rejected the lender's argument 
that the government failed to adequately allege the FIRREA predicate offenses of mail fraud and 
wire fraud because the alleged misrepresentations were "mere breaches of contract that cannot 
separately support an action for fraud," holding that the argument is premised on the "fundamental 
error" that "mail fraud and wire fraud are subject to the same arcane limitations as common law 
fraud." Notably, the court dismissed the government's FCA claims "with prejudice" because the 
government failed to plead fraud with particularity with respect to loans sold after the enactment of 
the Fraud Enforcement and Recovery Act of 2009, which extended the FCA to cover indirect 
recipients of federal funds. 
  
Tenth Circuit Asks Oklahoma Supreme Court to Decide Application of Internet Based Terms 
to Written Contract. On August 15, the U.S. Court of Appeals for the Tenth Circuit asked the 
Oklahoma Supreme Court to decide whether a written consumer contract for the sale of goods 
incorporates by reference a separate document entitled "Terms of Sale" available on the seller's 
website, when the contract states that it is "subject to" the seller's "Terms of Sale" but does not 
specifically reference the website. Walker v. BuildDirect.com Techs., Inc., No. 12-6261, slip op. 
(10th Cir. Aug. 15, 2013). In this case, the plaintiffs filed a putative class action over allegedly 
defective home building products they ordered from the seller by telephone and subsequently 
agreed to purchase by written contract. The seller moved to compel arbitration, arguing that the 
written contract for the sale of goods incorporated by reference the Terms of Sale provided on the 
seller's website, which included an arbitration clause. The district court denied the motion to compel, 
holding that the contract was ambiguous and that it could not determine as a matter of law that the 
contract incorporated the Internet-based terms. On appeal, the court noted that, although Oklahoma 
courts have held that a written contract can incorporate an extrinsic document by reference, the 
state's highest court has not set standards for incorporation by reference that would resolve this 
case, nor has it addressed a case similar to this one. Finding no precedent in Oklahoma state law, 
and that the question can be resolved on the undisputed facts presented, the appeals court certified 
the question to the Oklahoma Supreme Court.   

FIRM NEWS 

BuckleySandler is a proud sponsor of The Five Star Institute's Compliance Caucus taking place 
September 9-10, 2013 in Dallas, TX. The firm will have two speakers at this year's event: On 
Tuesday, September 10, Andrea Mitchell will speak on the panel, "Understanding UDAAP and 
Emerging Regulations in Compliance," and Ben Olson will speak on the panel, "Get to Know CFPB 
and What's on the Agenda." 

  

Jeffrey Naimon will speak at the Mortgage Bankers Association's Risk Management and Quality 
Assurance Forum in Phoenix, AZ, on September 11, 2013. His session entitled, "Regulatory 
Compliance Update", will analyze the Dodd-Frank Ability to Repay/QM rule requirements. 
Andrew Sandler will speak on fair lending at the Compliance Testing Manager's Annual Conference 
in Minneapolis, MN on September 19, 2013. 
  
Ben Olson will speak at the National Mortgage News Annual Mortgage Regulatory Forum taking 
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place September 23-24 in Arlington, Virginia.  His panel, scheduled for September 24, is titled, 
"Navigating Future Regulatory Compliance Challenges and Enhancing Regulatory Relationship 
Management."   
  
Richard Gottlieb will speak at ACI's Residential Mortgage Litigation and Regulatory Enforcement 
conference in Dallas, TX on September 27, 2013.  He will participate in the panel, "Fair Lending:  
Managing and Defending Against Claims of Discriminatory Lending and Assessing the Status of 
'Disparate Impact' in Lending Litigation and Enforcement," and will speak specifically on the 
interplay between UDAAP and fair lending enforcement.   
  
Jeffrey Naimon will participate in the American Bar Association's Consumer Financial Services 
Basics seminar on September 30, 2013. Mr. Naimon will speak on "Truth-in-Lending" and address 
key consumer financial services disclosure regulations and the future of disclosures as a regulatory 
technique.   
Andrew Sandler will speak at the Mortgage Bankers Association's Regulatory Compliance 
Conference taking place September 29 - October 1, 2013 in Washington, DC.  His panel, "Litigation 
and Enforcement Trends," is scheduled for September 30. 
  
James Shreve will speak at the International Association of Privacy Professionals Privacy Academy 
in Seattle, Washington on October 1, 2013. The session, "Is the Best Defense a Good Offense?," 
will discuss legal issues involved in employing active defense techniques in responding to 
cybersecurity incidents and risks. 
  
James Shreve will be speaking at the Information Systems Security Association's International 
Conference in Nashville, Tennessee on October 10, 2013. The session, "Get Up to Date: 20 
Security & Privacy Laws in 50 Minutes" will examine the primary privacy and data security laws 
impacting information security professionals. 
  
Thomas Sporkin will participate on a panel on whistleblowers at the American Bar Association's 
Securities Fraud 2013 Conference in New Orleans, LA, October 24-25, 2013. 
  
Andrew Sandler will be a panelist at the CRA and Fair Lending Colloquium taking place in Orlando, 
FL from November 3 - 6, 2013.  He will participate on the panel, "Cool Head, Hot Topics: Reform 
Impact, Oversight Trends, and Regulator Expectations Realigning Priorities to Today's Hottest 
Trends," which will discuss recent Congressional and regulatory actions affecting the financial 
services industry.   
Margo Tank and David Whitaker will speak at The Electronic Signature and Record Association's E-
Signatures 2013 Annual Conference, on November 14, 2013 in New York. Their panel is titled, "E-
Sign 101 - Questions, Answers, and Best Practices." 
  
James Parkinson will be speaking at ACI's 30th International Conference on the Foreign Corrupt 
Practices Act on November 19, 2013 in Washington, DC. His topic will be, "Anticipating and 
Managing Litigation Collateral to an FCPA Investigation: What May Happen when Allegations 
Become Public." 
  
Richard Gottlieb will speak at ACI's Bank and Non-Bank Forum on Mortgage Servicing Compliance 
taking place Thursday, November 21 - 22, 2013 in Washington, DC.  His panel, "When Is a 
Residential Mortgage Loan Servicer Considered a Debt-Collector and Thus Potentially Subject to 
Liability for Violations of the FDCPA," will analyze federal and state laws relating to mortgage 
servicers and any potential inconsistencies, discuss the requirements for mortgage servicers who 
qualify as a debt collectors, and examine how to avoid violations under the FDCPA when servicing 
mortgage loans. 
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MORTGAGES 

FHFA Plans Enhanced Oversight of Mortgage Servicing Transfers. On August 22, the FHFA 
Office of Inspector General (OIG) issued a report on its review of the FHFA's oversight of Fannie 
Mae's January 2013 representation and warranty settlement with a mortgage originator and the 
FHFA's related approval of the sale of certain of the originator's mortgage servicing rights (MSR) to 
specialty servicers. The OIG reviewed the process by which the FHFA assessed and approved the 
MSR transfer and concluded that the FHFA's review of the MSR transfer did not reflect the "depth of 
analysis that likely would have been accorded had FHFA followed a process comparable to that 
used in its newly established process for reviewing mortgage repurchase . . . settlements." As such, 
the OIG determined that the FHFA should establish a formal review process for "compensatory fee 
settlements and significant mortgage servicing rights transfers." In a letter attached to the report, the 
FHFA concurred with the OIG's recommendation, and committed to establish guidelines for 
compensatory fee settlements and significant MSR transfers by January 31, 2014. 
 
FDIC to Consider QRM Proposal Next Week. This week, the FDIC released the agenda for an 
August 28, 2013 Board Meeting at which the Board will consider the re-proposal of a rule to 
implement the credit risk retention requirements of the Dodd-Frank Act, including provisions 
regarding "qualified residential mortgages" or QRMs. The FDIC and other federal banking and 
housing agencies originally proposed a rule in April 2011 that would have required sponsors of 
asset-backed securities (ABS) to retain at least five percent of the credit risk of the assets 
underlying the securities. Exemptions to the proposed rule included U.S. government-guaranteed 
ABS and mortgage-backed securities that are collateralized exclusively by residential mortgages 
that qualify as QRMs. The proposed rule would have established a definition of QRMs incorporating 
criteria designed to ensure that such QRMs were of very high credit quality, including a 20% down 
payment requirement or a requirement that the borrower's debt-to-income ratio not exceed 36%. It 
recently has been reported that, in response to overwhelming objections from industry participants, 
the re-proposed rule will loosen those standards and align the QRM definition with the CFPB's 
qualified mortgage or QM definition. 
  
Senator Warren Presses DOJ on National Mortgage Servicing Settlement FHA-Related 
Releases. On August 21, Senator Elizabeth Warren (D-MA) sent a letter to Attorney General Eric 
Holder raising concerns about the provisions of the National Mortgage Settlement that relate to the 
government's release of potential FHA-related False Claims Act-based claims against the settling 
servicers. Senator Warren's letter questions the settlement amount that the government obtained 
for the release of such claims. The Senator calls for a "clearer and more public accounting of the 
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[alleged] damages FHA incurred" as a result of the settling servicers' conduct, and presses DOJ 
more broadly on its enforcement approach to large financial institutions. Senator Warren is seeking 
information and documents relating to the DOJ's assessment of any potential FHA claims and the 
process by which it agreed to settle those claims. 
  
Fannie Mae, Freddie Mac Update Selling Policies Based on CFPB QM Rule. On August 20, 
Fannie Mae issued Announcement SEL-2013-06 and Freddie Mac published Bulletin 2013-16, both 
of which update numerous selling requirements in response to the CFPB's final Ability-to-
Repay/Qualified Mortgage (ATR/QM) rule. As promised in their July 2013 notices to sellers, the 
issuances (i) detail new mortgage eligibility requirements (e.g., retirement of mortgages with original 
maturities in excess of 30 years and making mortgages with prepayment penalties ineligible for 
sale) (ii) revise thresholds for points and fees, (iii) revise higher-priced mortgage loans eligibility 
requirements, and (iv) remind sellers of other policies, including those related to the representation 
and warranty framework announced in September 2012. The changes take effect when the 
ATR/QM rule goes into effect on January 10, 2014. 
  
Freddie Mac Updates SCRA Servicing Requirements. On August 15, Freddie Mac issued 
Bulletin 2013-05, which, among other things,revises requirements relating to the SCRA and similar 
state laws and explains servicer responsibilities to effectively implement military relief legal 
protections. Specifically, Freddie Mac eliminated the requirement that servicers collect and report 
official documentation of a servicemember's disability or death and available government benefits in 
the event a servicemember dies or becomes disabled while on active duty. In addition, Freddie Mac 
added a new guide section to include the additional foreclosure relief Freddie Mac provides to 
servicemembers and their dependents, and repurposed another guide section to remind servicers of 
their responsibilities to evaluate servicemembers and their dependents for the most appropriate 
relief or workout option from Freddie Mac's existing options when a servicemember or dependent: 
(i) does not qualify for mortgage relief under the provisions of the SCRA or similar state laws; or (ii) 
qualifies for mortgage relief under the provisions of the SCRA or similar state law, but chooses to 
explore other relief options.   
  
HUD Issues Three Mortgagee Letters. On August 15, HUD issued three mortgagee letters to 
announce various changes related to the origination of FHA-insured mortgage loans. Effective for 
case numbers assigned on or after October 15, 2013, Mortgagee Letter 2013-24 (i) sets forth 
documentation requirements for conducting credit analysis of collections and judgments, (ii) 
requires a specified capacity analysis of collection accounts with an aggregate balance equal to or 
greater than $2,000, (iii) details the required treatment of judgments, and (iv) revises the FHA's 
policy on manual downgrades for applications with disputed accounts to reflect the risk associated 
with derogatory and non-derogatory disputed accounts for factors such as age and size of 
outstanding balance. In Mortgagee Letter 2013-25, HUD updates FHA's TOTAL Mortgage 
Scorecard User Guide to reflect the changes announced in Mortgagee Letter 2013-24. Finally, 
Mortgagee Letter 2013-26 loosens eligibility requirements for certain borrowers adversely impacted 
by the recession. Specifically, the letter allows for the consideration of borrowers who have 
experienced a loss of employment or income, or a combination of both, and can document that: (i) 
certain credit impairments were the result of a loss of employment or a significant loss of household 
income beyond the borrower's control, (ii) the borrower has demonstrated full recovery from the 
event, and (iii) the borrower has completed housing counseling. 
  
Eighth Circuit Extends Recent TILA Rescission Holding. On August 19, the U.S. Court of 
Appeals for the Eighth Circuit held that borrowers facing foreclosure were required to file suit prior to 
the foreclosure sale to complete the exercise of their right to rescind under TILA. Hartman v. Smith, 
No. 12-1947, 2013 WL 4407058 (8th Cir. Aug. 19, 2013). In this case, the bank moved to foreclose 
after the borrowers failed to make payments to a real estate financing firm with which the borrowers 

http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M2I55MkrVKAcrVUbQ-I1updbJep70JTuDBgwVjGUtvRjd_2OcP7VG0sGBig6zMwOZE5erKoSWtSTwN4tHH9Y5Yhjku-9uVOYwqDWez0wacgolJqyv2jBnJwlnMx4su4mAe3XTnJtPzQgfTWLTFJ9lx5k4AHbbAwf3o=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1UbUTt17vbPUbMo1pQOCnlWsKx1mQWgHdj-gv-P0qL8172mchxcTPCAmqlAqgmMLpf6RlllAKdKOY_Zfc4XXkoD_lpBGnm833WVA1u6wl7jFPs37slYsehWew1X78WGs2Hwx81OR3expJe8ySs-gyP0yZH9RkfamgG3dFc3xmG5A==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1_58ZO9Z9f3Na49q1HdJQh_eMlXZtLjcTgHHKOJR7HD9mbJvnn0gIc8erVi3O0VB5FCA1k8LGCVVzcSYgLyZNVdStYd0fQEqIqhp6gaUKQKElIFmvgHkjKgf3X1nhfxowaS4TsTUZkA5ookZkhQQGrJJIeQC6g8gML8uUGgpHS8uYVK9QTCE4GqI0xdJWKImWs9qQPsP4LuwDH7oUQVrwr7PQaZK4oYmk=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M3LUYpMyiQIompTX_RcDdQkUhuq5cy_EHHDXlIFlfGlh-0T9NdaeQGzJCkI_1OdD9KS1cG5G0XslMqcgjFkWwp-n2_2F0fdb4dbZ_4a5cipm6DmNokO0c5CVMS1utRGLcQRCF-jDFdP0_BxDd6yYiO4z6rIq77LZU2yGBm5wZHcI2f48i3Kch8X9qg1SWX6G73dITkziJ98rddPof9tqziYvqc7A1zX1MJv_d6otRc2sw==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1j-adG-X_nQS3nK74zsAHPZS_xQO08j9l833eEZ7h242ew-FuAuWD4UXNy7rEk2MF-wG9M1kfuYXlQFVGb1J75vTtxfLIBljDGAfZJJtcktHLDlobS4bvf-KGpM-N-2rVoCoQviMfCH32-iqCLJpuN12px6-0AhCaQT-z_HwTHRQ==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M3m06NCn_O2I5iW449-uM0Oi80f2YC7FeR1Em3yjwxEfWODvON5bht5JBcyCoo0TYh6KAxp4d49EHK8iOupa80mzbuYoWyCL71VunFbqp5ntPqWgFW3YhsCkobjR2jFUteh-CsVBBtK6upxo-YRnRT8RM_jDSYs62xLm1zaxP92VqRSNxo-HqYeBXlhCQTI_HTJgeeWddxAQQ==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1IP3EU85vOuf2uqRiY9n4_lcTE8_p9ieHFF7VvpkVDIvd6wJOtnitSw3kdQsPVAc09F5xa9OPO9cyDDMShFJzGdmWnp044Vo4WhhbjWmB2wf_ZYSc7lgd0GYkY5zwqc7e-bry4e_uun0tB5eFHQQBqjRvpY_7WckQt83Hv3efTXY2NCLEvnkMvJufL76ovB3RuQ7RkhRKKMQ==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M16KgVinNcsrvxbptV7jBsxexSbrgfslIjBYvVoI5oZKNERrPAk-GQtzCZDxnBuiKVlarr68C2eJ2UKEOSGs0Wgk4x_tZ6o49mpB73z9PjKq420AlYbJotjmzZQ_vx3EuHedfK4JPqTyBUiDHgHFyiRCqZZ28tWVVgEguCYVNblF7B7eah0Z27dO94AH3b-4DgNVRWynT107A==
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M0oZ46GbLtzuIjaGyTeRpvlYjwJREDp3hikXQZLx33qRgfTG16zOjzaTB-YYZqEukJ5AIWG39FdgZZ6jynzvYm119oqjRpGaE8m0Pn_Ejdh8UsT1GXhrM8TbmQO8ZBYRgJH5iCGWzdpxsMeVGaOfRGT0Ya3rWF7IlA=


   

  
 

BuckleySandler LLP 

www.buckleysandler.com 

 

had placed mortgages on the property. After the property was sold at a sheriff's sale, the borrowers 
sued the bank and the financing firm, seeking, among other things, to rescind the loans under TILA 
on the basis that they provided written notice of rescission prior to the foreclosure sale. Applying its 
recent holding in Keiran v. Home Capital, Inc., 720 F.3d 721 (8th Cir. Jul. 12, 2013) that a borrower 
seeking rescission under TILA must file suit within three years to preserve the borrower's right of 
rescission, the court again held that providing notice under TILA is a necessary but not sufficient 
predicate to exercising the right to rescind. Here, where the foreclosure sale occurred within the 
three-year rescission period, the court held that the borrowers were required to file a rescission 
action in a court prior to the foreclosure sale. Because they failed to do so, the court held that their 
rescission claim was barred. 
  
Southern District of New York Endorses Use of FIRREA in Mortgage Fraud Cases. On August 
16, the U.S. District Court for the Southern District of New York issued a written opinion in support 
of its May 8, 2013 dismissal of claims for damages and civil penalties under the False Claims Act 
(FCA) brought by the federal government against a mortgage lender alleged to have sold defective 
loans to Freddie Mac and Fannie Mae while representing that the loans complied with the 
enterprises' requirements. U.S. v. Countrywide Fin. Corp., No. 12-1422, 2013 WL 4437232 
(S.D.N.Y. Aug. 16, 2013). Although it dismissed the FCA claims, the court did not dismiss the 
government's claims under the Financial Institutions Reform, Recovery, and Enforcement Act 
(FIRREA) that the lender's conduct "affected" a federally insured financial institution - the lender 
itself. In its opinion, the court rejected the lender's arguments that FIRREA's legislative history and 
policy considerations contradict the government's position, and instead applied a plain meaning 
analysis and held that the lender allegedly has paid billions of dollars to settle repurchase claims by 
Fannie Mae and Freddie Mac as a result of the alleged fraud, which "affected" the lender itself and 
as such is sufficient to sustain the FIRREA counts. The court also rejected the lender's argument 
that the government failed to adequately allege the FIRREA predicate offenses of mail fraud and 
wire fraud because the alleged misrepresentations were "mere breaches of contract that cannot 
separately support an action for fraud," holding that the argument is premised on the "fundamental 
error" that "mail fraud and wire fraud are subject to the same arcane limitations as common law 
fraud." Notably, the court dismissed the government's FCA claims "with prejudice" because the 
government failed to plead fraud with particularity with respect to loans sold after the enactment of 
the Fraud Enforcement and Recovery Act of 2009, which extended the FCA to cover indirect 
recipients of federal funds.   
  

BANKING 

Federal Reserve Board Paper Reviews Large Bank Capital Planning. On August 19, the 
Federal Reserve Board released a paper that details its expectations for internal capital planning at 
large bank holding companies and describes the range of practices the Board has observed during 
the stress test exercises conducted to date. The Federal Reserve conducts the stress tests annually 
to assess companies' capital planning processes and ensure that the processes account for unique 
risks and result in sufficient capital to enable the institutions to continue lending to households and 
businesses during times of economic and financial stress. The Board stated that the paper is 
intended to promote better capital planning at bank holding companies generally, and to provide 
greater clarity on the standards against which those practices are evaluated as part of the stress 
test exercise. The Board found that firms needed to improve a number of aspects of their capital 
planning processes, including their accounting for risks most relevant to the specific business 
activities, their methods of projecting the effect of certain stresses on their capital needs, and their 
governance of the capital planning processes, and emphasized that bank holding companies, when 
considering their capital needs, should focus on the specific risks they could face under potentially 
stressful conditions. 
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Federal Reserve Board Issues Final Large Bank Assessment Rule. On August 16, the Federal 
Reserve Board issued a final rule establishing the process by which it will assess annual fees for its 
supervision and regulation of large financial companies. The Dodd-Frank Act directed the Board to 
collect assessment fees equal to the expenses it estimates are necessary or appropriate to 
supervise and regulate bank holding companies and savings and loan holding companies with $50 
billion or more in total consolidated assets and nonbank financial companies designated by the 
Financial Stability Oversight Council. The final rule outlines how the Board will (i) determine which 
companies are assessed, (ii) estimate the total anticipated expenses, (iii) determine the assessment 
for each of the covered companies, and (iv) bill for and collect the assessment from the companies. 
For the 2012 assessment period, the first year for which assessment fees will be collected, the 
Board will notify each company of the amount of its assessment when the rule becomes effective in 
late October.  Payments for the 2012 assessment period will be due no later than December 15, 
2013. The Board estimates it will collect about $440 million for the 2012 assessment period. 
Beginning with the 2013 assessment period, the Federal Reserve will notify each company of the 
amount of its assessment fee no later than June 30 of the year following the assessment period. 
 Payments will be due by September 15. 
  
Prudential Regulators Propose Leverage Ratio Rule. On August 20, the Federal Reserve Board, 
the OCC, and the FDIC proposed a rule to strengthen the leverage ratio standards for the largest 
U.S. banking organizations. The proposed rule is the same as that approved last month by the FDIC 
and the OCC. The rule would require bank holding companies with more than $700 billion in 
consolidated total assets or $10 trillion in assets under custody to maintain a tier 1 capital leverage 
buffer of at least 2% above the minimum supplementary leverage ratio requirement of 3%, for a total 
of 5%. Failure to exceed the 5% ratio would subject covered companies to restrictions on 
discretionary bonus payments and capital distributions. The proposed rule also would require 
insured depository institutions of covered holding companies to meet a 6% supplementary leverage 
ratio to be considered "well capitalized" for prompt corrective action purposes. The proposal 
suggests a phase-in period for the rule with an effective date of January 1, 2018. Comments on the 
proposal are due by October 21, 2013. 
  
OCC Updates Handbook to Reflect Current CRE Lending Guidance. On August 20, the OCC 
issued bulletin OCC 2013-19, which attaches the Commercial Real Estate Lending booklet of the 
Comptroller's Handbook to replace the OCC's Commercial Real Estate and Construction Lending 
booklet. The new booklet reflects guidance issued since the prior booklet was released in 1995. 
That updated guidance relates to prudent loan workouts, management of concentrations, stress 
testing, updated interagency appraisal guidelines, and statutory and regulatory developments in 
environmental risk management. The booklet also incorporates discussions of statutes and 
regulations governing federal savings associations. 
  
OCC Issues Bulletin on Lending Limits Rule. On August 15, the OCC issued a bulletin, OCC 
2013-17, regarding its final lending limits rule. In June 2012, the OCC promulgated an interim final 
rule to apply its existing lending limits rule to certain credit exposures arising from derivative 
transactions and securities financing transactions, as required by the Dodd-Frank Act. With the 
interim final rule and subsequent actions, the OCC extended the compliance date while it accepted 
comments and prepared a final rule. As explained in the bulletin, the final rule outlines permissible 
methods available to banks to measure credit exposures arising from derivative transactions and 
securities financing transactions. For derivative transactions, banks can generally choose to 
measure credit exposure through (i) the Conversion Factor Matrix Method, which uses a lookup 
table that locks in the attributable exposure at the execution of the transaction, (ii) the Current 
Exposure Method, which replaces the Remaining Maturity Method included in the interim final rule 
and provides a more precise calculation of credit exposure, or (iii) an OCC-approved internal model. 
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http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M1yJ_WUaQzfh8LLqHQonsh1LE_h_c9Cx3L_KPwLWxdna6LbtoUxYeZhz2HKQyjTWrKwQZLow7b0l9Mm_J6v6V5WME0IhP8e41diW9z5zMKMaNz5XWhR1vrnMiDY-IGOuuohG0mOkecSXHECyyzBW-mQytKE7j5iZX2EqizaNWVoX1Z9zFSfgbd-3_3ckVeKWRUhIi2ccOf2_e5lIuVSmugDAiZDOIbyQOZcaFMRwRdKHGJP_hLQwbXV2bi8wxZmxJM=
http://r20.rs6.net/tn.jsp?e=001vTyN2-s_0M33GbUMl7JpL-XmX2cJIY-Cv3LrSeY2_hIqHM_ydQy0GMLZWa2dVvva--ah9oVCY7BHC4DNHvosgehOEWVjTWib2YgUq_m7uPkFZUF13KKcUoaXLRa9O03V4l9VbGsemxaR-zG29JDgakUTg6LWgsSMengaZyDolrbjJ4QWvAt4BIqaagE-5TNk
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For securities financing transactions, the final rule specifically exempts securities financing 
transactions relating to Type I securities and for other securities financing transactions allows banks 
to (i) lock in the attributable exposure based on the type of transaction, (ii) use an OCC-approved 
internal model, or (iii) use the Basel Collateral Haircut Method, which applies standard supervisory 
haircuts for measuring counterparty credit risk for such transactions under the capital rules' Basel II 
Advanced Internal Ratings-Based Approach or the Basel III Advanced Approaches. The final rule 
also extends the compliance period through October 1, 2013.  
  

CONSUMER FINANCE 

CFPB Deputy Enforcement Director Discusses Enforcement Priorities. On August 22, C. 
Hunter Wiggins, the CFPB's Deputy Enforcement Director for Policy and Strategy, spoke to the D.C. 
Bar Antitrust and Consumer Law Section at a session titled "The Consumer Financial Protection 
Bureau's Enforcement Priorities." Mr. Wiggins explained that his team, which reports to the CFPB's 
Director of Enforcement, Kent Markus, is responsible for evaluating and setting strategic priorities 
that will allow the Bureau to be a proactive organization. In addition, the Enforcement Office has 
several "Issue Teams," which include members of the Policy and Strategy team and other 
Enforcement staff. Each of the "Issue Teams" is focused on one particular market, such as 
mortgage servicing or credit cards, and is responsible for identifying problems in those markets that 
should be prioritized for enforcement action. The criteria used include: (i) the number of consumers 
potentially impacted by a practice; (ii) the period of time that practice has been in place (including 
whether the practice is ongoing); (iii) the amount of harm to consumers; (iv) whether the practice 
targets a vulnerable population; (v) whether consumers have the ability to avoid the practice through 
shopping; (vi) whether the practice results in market distortions (such as a "race to the bottom" or 
competitive harm to legitimate businesses that do not engage in the practice); and (vii) barriers to 
other solutions (such the lack of a private right of action). See our full report on this event, including 
a review of how the Bureau allocates its enforcement resources. 
 
CFPB Issues Report on Examination Findings, Other Supervisory Activities. On August 21, 
the CFPB released its summer 2013 Supervisory Highlights report, which covers supervisory 
activity from November 2012 through June 2013. This is the second such report the CFPB has 
released; the first report was released in October 2012 and covered activity from July 2011 through 
September 2012. The report provides a brief review of the CFPB's public enforcement actions and 
non-public supervisory actions and developments in the supervision program, including the 
issuance of bulletins, the issuance of new fair lending examination procedures, and the 
reorganization of supervision staff. The report also reviews the CFPB's risk-based approach to 
examinations, including the "Institution Product Lines" approach, and outlines the factors that 
influence examination priorities. The report does not identify any planned supervisory activities. The 
bulk of the report, however, summarizes the CFPB's examination findings. Read more... 
  
CFPB Announces Suit Against Debt Settlement Firm. On August 20, the CFPB announced an 
enforcement action against a debt settlement company for violations of the Telemarketing Sales 
Rule and the Dodd-Frank Act. The complaint alleges that the company disguised illegal upfront fees 
charged for debt-relief services as bankruptcy-related charges and deceived consumers into 
believing they would become debt free when only "a tiny fraction" of its customers actually do. The 
enforcement action follows a lawsuit filed against the CFPB on July 22, in which the same debt 
settlement company and an attorney jointly accused the CFPB of "grossly overreaching its 
authority" in the investigation on which the enforcement action is based. 
  
Tribes Seek to Halt New York Internet Lending Investigation; Meet with DOJ on Parallel 
Investigation. On August 21, two Native American tribes and related entities announced a lawsuit 
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against the New York Department of Financial Services (DFS) in response to its recent effort to halt 
the offering of online payday loans to New York borrowers. On August 6, the DFS, among other 
related actions, sent letters to 35 online lenders, including lenders affiliated with Native American 
tribes, demanding that they cease and desist offering allegedly illegal payday loans to New York 
borrowers. The tribes argue that the DFS actions are "intimidation tactics" that will deny the tribes' 
rights as sovereign entities and will result in irreparable injury to the tribes absent injunctive relief. 
The tribes claim that the investigation already has led to "significant harm" to tribes' business 
relationships, which impacts the funding of tribal government operations. The suing tribes also met 
with the DOJ on August 21 regarding its Internet lending enforcement activities. The tribes sent a 
follow up letter quoting DOJ officials who reportedly stated they are concerned only with financial 
fraud, and that the DOJ's actions are not aimed at tribal short-term lending businesses. The letter 
also indicates that tribal governments will join the Financial Fraud Enforcement Task Force's 
Consumer Protection Working Group.   
  

E-COMMERCE 

Tenth Circuit Asks Oklahoma Supreme Court to Decide Application of Internet Based Terms 
to Written Contract. On August 15, the U.S. Court of Appeals for the Tenth Circuit asked the 
Oklahoma Supreme Court to decide whether a written consumer contract for the sale of goods 
incorporates by reference a separate document entitled "Terms of Sale" available on the seller's 
website, when the contract states that it is "subject to" the seller's "Terms of Sale" but does not 
specifically reference the website. Walker v. BuildDirect.com Techs., Inc., No. 12-6261, slip op. 
(10th Cir. Aug. 15, 2013). In this case, the plaintiffs filed a putative class action over allegedly 
defective home building products they ordered from the seller by telephone and subsequently 
agreed to purchase by written contract. The seller moved to compel arbitration, arguing that the 
written contract for the sale of goods incorporated by reference the Terms of Sale provided on the 
seller's website, which included an arbitration clause. The district court denied the motion to compel, 
holding that the contract was ambiguous and that it could not determine as a matter of law that the 
contract incorporated the Internet-based terms. On appeal, the court noted that, although Oklahoma 
courts have held that a written contract can incorporate an extrinsic document by reference, the 
state's highest court has not set standards for incorporation by reference that would resolve this 
case, nor has it addressed a case similar to this one. Finding no precedent in Oklahoma state law, 
and that the question can be resolved on the undisputed facts presented, the appeals court certified 
the question to the Oklahoma Supreme Court. 
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