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Immigration Reforms and Updates from DHS and DOS

Proposed DHS administrative reforms designed to attract and retain highly skilled foreign nationals; DOS changes
aim to improve visa and foreign visitor processing.

February 6, 2012
DHS Announces Proposed Administrative Reforms

In a press release dated January 31, the Department of Homeland Security (DHS) announced a number of
proposed administrative reforms designed to enable the United States to attract and retain highly skilled foreign
nationals. These reforms, which will not be effective until regulatory or administrative action is taken to implement
them, include the following:

e Eligibility for a 17-month extension of Optional Practical Training (OPT) employment authorization would
be expanded to include students who have a prior degree in a science, technology, engineering, or
mathematics (STEM) field and would not be limited to those who have just graduated with a degree in a
STEM field. At present, only students whose most recent degree is in a designated STEM field may
obtain a 17-month OPT extension. Under this proposed change, for example, a student that has just
graduated with degree in business administration, but earlier obtained a degree in electrical engineering,
would be eligible for a 17-month OPT extension. It is not clear if DHS plans to allow individuals whose
earlier degrees in STEM fields were obtained overseas to qualify for this extension. DHS also indicated
that it will review “emerging fields” of study for possible inclusion in the list of designated STEM fields.

e H-4 dependent spouses of H-1B employees would be allowed to work once the principal H-1B visa holder
has begun the employment-based permanent resident process, provided that the H1-B spouse has
completed a yet-to-be-determined minimum period of H-1B status in the United States. At present, H-4
dependents may only work once they have filed an adjustment of status application and received an
Employment Authorization Document. The proposed change might allow H-4 dependents to accept
employment while their H-1B spouses are undergoing the PERM labor certification application or
immigrant petition process, provided the H-1B spouse has held H-1B status for the requisite period of
time.

e Additional part-time study for spouses of F-1 students would be permitted. At present, F-2 spouses may
only engage in recreational or vocational study.

e The scope of acceptable evidence for foreign nationals applying for permanent residence in the EB-1
Outstanding Professor/Researcher immigrant category would be expanded. At present, such persons
may establish their eligibility for this category only through specific types of evidence prescribed by
regulation. The proposed change would allow “comparable evidence” beyond the prescribed types of
evidence to be used to demonstrate eligibility. The use of such “comparable evidence” is currently
permitted for petitions filed under the EB-1 Extraordinary Ability immigrant category.

e Foreign nationals from Australia in E-3 status and Chilean and Singaporean nationals in H-1B1 status
would be allowed to receive an extension of work authorization for up to 240 days upon the timely filing of
an extension-of-stay petition. At present, this 240-day extension is available only to persons holding
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certain nonimmigrant statuses such as E-1 and E-2, H-1B, L-1, P, and O statuses. No mention was made
in the release of allowing the Premium Processing service to be expanded to E-3 and H-1B1 petitions.

Although these changes are very welcome, it should be emphasized, as indicated above, that these are only
proposed reforms and are not effective yet. We will continue to monitor the situation and update you if the DHS or
an agency within it takes steps to implement these reforms.

Executive Order Signed to Improve Visa Processing

On January 19, President Obama signed an executive order to “improve visa and foreign visitor processing and
travel promotion.” The executive order requires the Department of State (DOS) and DHS to develop a plan to
ensure that 80% of applicants for nonimmigrant visas are interviewed within three weeks of their application. The
order also mandates a pilot program in China and Brazil to increase nonimmigrant visa processing capacity by
40% in the coming year. In addition, the order requires an increase in efforts to expand the Visa Waiver Program
(although it is not mentioned in the order, Taiwan is expected soon to be allowed to participate in this program)
and to expand the Global Entry Program—a streamlined inspection and admission program at certain airports that
is currently available only to citizens of Mexico and the Netherlands, as well as to U.S. citizens and permanent
residents.

DOS Announces “Visa Pilot Program”

In a January 19, 2012, announcement, DOS unveiled a new initiative under which, “in select circumstances,”
certain visa applicants who were previously interviewed and screened by a consulate may be allowed to renew
their visas without undergoing another interview. It is not clear from the text of the announcement if this pilot
program will be limited to Chinese and Brazilian visa applicants. A number of U.S. consulates already allow such
visa renewals without personal interviews, provided the applicant’s 10 fingerprints were previously taken and he
or she is present in the country in which the consulate is located at the time of application. More specific
information regarding the pilot program will be released at a later date.

DOS Issues Final Rule to Allow Issuance of L Visas for Full Reciprocity Periods

On January 31, DOS issued a Final Rule that amends its regulations to require that L intracompany transferee
visas be issued for the full validity period allowed by the relevant visa reciprocity schedule. At present, L visas
may be issued for a maximum validity period of three years, with the validity period of such a visa generally being
determined by the validity period of the underlying nonimmigrant petition approved by United States Citizenship
and Immigration Services (USCIS). Under this new rule, an L-1 beneficiary may receive an L visa that is valid
beyond the validity period of the underlying nonimmigrant petition and would not be required to obtain a new visa
upon receiving an extension of stay from the USCIS. Thus, an Indian citizen may obtain approval of an L-1
petition for a period of three years. When he or she applies for an L visa to enter the United States, he or she may
be issued a visa that is valid for five years. If this person subsequently receives an extension of his or her L period
of stay for two years, he or she would not need to obtain a new L visa to reenter the United States. It should be
noted that having an unexpired L visa does not authorize admission to, or employment in, the United States in the
absence of a valid nonimmigrant petition. The new rule will obviously not benefit nationals of countries (such as
Mexico) with a visa reciprocity agreement with the United States that allows for a shorter visa validity period than
the petition validity period. It remains to be seen how this new rule will affect holders of L visas issued under a
blanket petition.

For more information, or if you have any questions regarding the issues discussed in this Immigration Alert,
please contact any of the following attorneys:

Washington, D.C.

Eleanor Pelta 202.739.5050 epelta@morganlewis.com
Eric S. Bord 202.739.6040 ebord@morganlewis.com
San Francisco

A. James Véazquez-Azpiri 415.442.1343 ajvazquez@morganlewis.com
Lance Nagel 415.442.1345 Inagel@morganlewis.com
Boston

Lisa Stephanian Burton 617.341.7725 [burton@morganlewis.com
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Now Available: AILA's Focus on Immigration Practice Under AC21

Written by Eleanor Pelta and A. James Vazquez-Azpiri, AILA's Focus on Immigration Practice Under AC21
provides invaluable insight on the effect AC21 has had on the H-1B visa category. For more information, please
visit www.ailapubs.org/ac21.html or call 1.800.982.2939 to order a copy.

About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive transactional,
litigation, labor and employment, regulatory, and intellectual property legal services to clients of all sizes—from
global Fortune 100 companies to just-conceived startups—across all major industries. Our international team of
attorneys, patent agents, employee benefits advisors, regulatory scientists, and other specialists—nearly 3,000
professionals total—serves clients from locations in Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt,
Harrisburg, Houston, Irvine, London, Los Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh,
Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis
or its practices, please visit us online at www.morganlewis.com.
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