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February 24, 2012 
 
Re: 2012 Tax Update 

 
Dear Clients and Colleagues, 
 

This bulletin is an update on the most recent gift and estate tax developments, and 
presents our current thinking regarding wealth transfer planning in 2012.  It also serves as a 
follow up to our “Tax Relief Act of 2010” bulletin of January 3, 2011, which can be accessed 
by clicking the “Family Wealth and Tax Planning” link on our firm website 
(www.hopkinscarley.com), and viewing the “Related Articles” on the right side of the 
screen. 

Increase In Gift and GST Tax Exemptions - $120,000 Per Person / $240,000 Per 
Couple.  A significant change for this year is that the gift tax and generation-skipping 
transfer tax (“GST tax”) exemptions have increased by $120,000 for each individual 
[$240,000 for each married couple].  These exemptions are currently $5,120,000 for each 
individual [$10,240,000 for each married couple], reduced by prior lifetime taxable gifts.  If 
you have previously exhausted your $5,000,000 exemption, then you may want to consider 
ways to take advantage of (and potentially “leverage”) this new increase in the exemption. 

Historically, There Has Never Been a Better Time For Gift Planning.  Due to today’s 
unique combination of depressed asset values, all-time low interest rates, and exceptionally 
high gift tax and GST tax exemptions, there has never been a better time to implement gift 
tax planning techniques in order to shift appreciation and value out of one’s taxable estate.  
As explained in our 2011 bulletin, we believe that the best tax planning techniques to 
implement in this environment are irrevocable life insurance trusts (“ILITs”), grantor 
retained annuity trusts (“GRATs”), qualified personal residence trusts (“QPRTs”), and sales 
of property to so-called “intentionally defective grantor trusts” (“IDGTs”).  Of course, simple 
gifts, either outright or to generation-skipping trusts, are also available. 

Plan Now Since The Window of Opportunity Might Close.  With that said, this 
“perfect storm” for gift tax planning may not last much longer.  Both interest rates and asset 
values may have bottomed out and, barring remedial action by Congress and the President, 
the estate tax, gift tax and GST tax exemptions will be reduced from $5,120,000 to 
approximately $1,000,000 after 2012.  In addition, the estate tax, gift tax and GST tax rates 
are scheduled to increase from 35% to 55% after 2012.  To the extent that exemptions are not 
used this year, we believe that there is some risk that they will be lost. 

Adding to this sense of urgency, the Obama Administration issued its Fiscal Year 
2013 Revenue Proposals (the “Greenbook”) on February 13, 2012.  In its Greenbook, the 
administration proposes changes in law that would eliminate or significantly curtail the gift 
and estate tax benefits afforded by certain tax planning vehicles, including GRATs, family 
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limited partnerships (“FLPs”), sales of property to IDGTs, and generation-skipping trusts.  In 
past years, the administration has made similar proposals to limit the use of “zeroed-out” 
GRATs and FLPs; however, this is the first year the administration has made proposals that 
would drastically impact IDGTs and long-term generation-skipping trusts.  If successful, the 
administration’s proposal could cause assets held in an IDGT to be included in the settlor’s 
taxable estate, assets distributed from an IDGT to beneficiaries during the settlor’s lifetime to 
be subject to the federal gift tax, and all or a portion of a settlor’s GST tax exemption 
allocated to a generation-skipping trust to expire after a set number of years.  These changes 
would severely impact the tax benefits offered by such trusts, including the ability to 
“leverage” one’s gift tax and GST tax exemptions, and the ability to keep the assets of such 
trusts from being included in the taxable estates of future generations. 

With all of this said, the Greenbook proposals are not designed to impact trusts that 
have been established prior to the date of enactment.  For these reasons, we are 
recommending that clients with sizable estates make structured gifts before the end of this 
year and prior to the date of enactment of any adverse laws proposed in the Greenbook in 
order to utilize their exemptions in today’s unique economic and legal climate.  If you have 
not done so already, we recommend that you contact us prior to June 30, 2012 in order to set 
up a meeting to discuss potential gift tax planning opportunities.  Meeting with us early in 
the year will enable us to determine and implement the optimal strategies for your particular 
situation.  

Annual Gift Exclusion.  The annual gift exclusion remains unchanged at $13,000 per 
recipient.  So long as the donor gives no single recipient more than $13,000 [or $26,000 for a 
married couple splitting gifts] in cash or other assets, then no federal gift tax return needs to 
be filed by the donor(s) since no taxable gifts will have been made.  With that said, there is 
no limit on gifts made for another person’s tuition payments and medical expenses so long as 
payments are remitted directly to the respective institution or service provider.   

Please note that although unlimited gifts may be made between spouses who are U.S. 
citizens, the annual exclusion for gifts from a U.S. citizen spouse to a non-U.S. citizen 
spouse in 2012 is only $139,000 per year.   

Urgency Regarding Unfiled Gift Tax Returns.  Please be aware that the I.R.S. and the 
Department of Justice have a national campaign underway to locate taxpayers who have 
failed to file gift tax returns for taxable gifts of property.  In California especially, these 
efforts include an ongoing attempt by the I.R.S. to subpoena deeds and other records from 
state agencies in order to gain information regarding transferred interests in real estate.  
Accordingly, if you made any past transfers of real estate or other property to persons in 
excess of your annual gift tax exclusion and did not file a federal gift tax return for the year 
of transfer, please contact us as soon as possible so that we can provide assistance in bringing 
you into compliance. 
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April 17, 2012 Is Filing Deadline For 2011 Individual Income Tax and Gift Tax 
Returns.  As you may know, the filing deadline for 2011 individual income tax returns (Form 
1040) and gift tax returns (Form 709) is Tuesday, April 17, 2012.  Although these returns are 
typically due on April 15, that date falls on a Sunday this year, which is followed by 
Emancipation Day on Monday, April 16. 

Reminder to Check Title of Assets and Beneficiary Designations.  As part of your 
annual tax preparation, you should confirm that the title on your financial accounts and real 
property is correct.  For this purpose, any assets intended to be held in your revocable living 
trust must be titled in your name(s) as trustee(s) of the trust.  Please also check to make sure 
beneficiary designations for life insurance and retirement accounts (pensions, 401(k), IRAs) 
are properly updated and, specifically, not left blank or “to my estate.”  Please contact us if 
you have any beneficiary designation questions since these can vary on a case-by-case basis. 

As always, we look forward to assisting you and your family in planning your estates.  
If you have any questions or would like to discuss any of the above in more detail, please 
feel free to contact one of our estate planning attorneys listed below:   

 

SAN JOSE OFFICE   THE LETITIA BUILDING PALO ALTO OFFICE 200 PAGE MILL ROAD 
 70 S. FIRST STREET  SUITE 200  

SAN JOSE, CA 95113 PALO ALTO, CA 94306 
(408) 286-9800 (650) 804-7600 

 
Jim Quillinan jquillinan@hopkinscarley.com Francis W. Dubreuil  fdubreuil@hopkinscarley.com 
Jennifer Cunneen jcunneen@hopkinscarley.com Peter LaBoskey plaboskey@hopkinscarley.com 
Bruce Roberts broberts@hopkinscarley.com Charles Packer cpacker@hopkincarley.com 
Don Sherer dsherer@hopkinscarley.com Darin Donovan ddonovan@hopkinscarley.com 
Jonathon Morrison jmorrison@hopkinscarley.com Laurie Look llook@hopkinscarley.com 
John F. Hopkins Emeritus Diane Fong dfong@hopkinscarley.com 
  Richard Schachtili rschachtili@hopkinscarley.com 
  Jenny Alberts jalberts@hopkinscarley.com 
  Michael Varela mvarela@hopkincarley.com 
 
Sincerely, 
 
HOPKINS & CARLEY 
A Law Corporation 
 
 
 
Notice:  Recently adopted Internal Revenue Service regulations generally provide that, for the purpose of avoiding 
federal tax penalties, a taxpayer may rely only on formal written advice meeting specific requirements.  Any tax 
advice in this message does not meet those requirements.  Accordingly, any such tax advice is not intended or 
written to be used, and it cannot be used, for the purpose of avoiding federal tax penalties that may be imposed or 
for the purpose of promoting, marketing or recommending to another party any tax-related matters. 


