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Introduction and Welcome  

FTC Guidelines on Endorsements and Testimonials Resource Center  

Welcome to the www.mlmlegal.com Resource Center regarding the FTC Guidelines on 
Endorsements and Testimonials. In this Center will be found significant and detailed 
resource information on the FTC Guidelines as they impact MLM, Direct Selling, 
Network Marketing and Party Plan. Included in the ongoing updates are analysis and 
source material relating to the FTC Advertising Guide adoptions on endorsements and 
testimonials by celebrities and connected parties. Because MLM, Network Marketing 
and Direct Selling distributors are "connected parties," their postings in ads, blogs, 
social networking sites, etc. will be subject to review under the updated FTC Guide.  

A brief excerpt from the linked article, FTC Guidelines on Endorsements and 
Testimonials: Analysis, by Jeffrey Babener, editor of www.mlmlegal.com, which includes 
suggested alternative paragraphs for Company Polices, will indicate the issues and 
challenges for MLM, Direct Selling, Network Marketing and Party Plan companies in 
years to come:  

On October 5, 2009, the Federal Trade Commission published a notice that it is 
adopting revised Guides Concerning the Use of Endorsements and Testimonials in 
Advertising. The revised Guide basically updates the earlier Guide with particular 
attention to the use of endorsements, and testimonials on blogs, in word-of-mouth 
advertising campaigns and on new media platforms, and became effective December 1, 
2009.  

The new "Guide" will impact direct selling, network marketing, MLM and party plan 
companies, but there is overlap from previous FTC enforcement. The Guide does not 
change the duties of the company in ads that make earnings claims or product claims. If 
earnings claims are made, the FTC has long ago contended that such claims were 
deceptive unless accompanied by average earnings disclosures. If product performance 
claims were made, the FTC demanded that the company be able to substantiate the 
claims and to disclose expected typical results of consumers of the product or service.  

The new "guide" rules are applicable to claims by celebrity endorsers, distributors, users 
or, in the less frequent occasion of product performance claims by a consumer who has 



some type of affiliation with the company. As to earnings claims, the FTC has long 
contended that any distributor earnings claims, testimonials or hypothetical projections 
be accompanied by references to average earnings disclosures prepared by the 
company. Many leading companies already comply in this regard. The new rules, 
however, now add a new responsibility to distributor claims about product performance. 
If a distributor makes a claim about a personal experience or other expected 
performance experience from the product or service, in any type of media, including 
social networking media, the distributor is now obliged to disclose his or her connection 
with the company and to also disclose information that fairly represents the expected 
performance results for the typical consumer. The previous "safe harbor," of merely 
disclosing that "Typical Results May Vary," has been removed by the new FTC Guide 
and replaced by a requirement of disclosure of "expected results for the typical 
consumer," a much more onerous burden on the endorser, giver of the testimonial or 
company that is promoted. This FTC demand is similar to its existing policy regarding 
earnings claims. And, as to liability, both the www.mlmlegal.com individual endorser or 
individual providing the testimonial and the company are liable for failure to provide 
disclosure of connection and typical results expectations. Above and beyond actual 
compliance with the new "guide" rules, companies, to avoid liability, will face a new 
challenge of monitoring a sales force with potential hundreds of thousands or millions of 
independent distributors as those distributors make product performance claims in 
various media.  

Since the new "guide" rules will impact virtually all product and service marketing 
activity in the U.S., it is likely that years will pass before regulatory actions and cases 
will give clear guidance to enforcement policy and interpretation of the new FTC 
Guidelines.  

With respect to the FTC Guidelines, several observations are on point with respect to 
the impact on direct selling, network marketing, MLM and party plans programs:  

1. It is important to note that the Guidelines are neither laws, regulations, 
administrative rulings, legislative or court authority, nor do they have the 
force of law. The Guidelines are just that, i.e., guidelines that represent the 
FTC’s administrative interpretation that asserts the FTC’s position with 
respect to advertiser compliance with the FTC Act. The FTC recognizes 
that it will have the burden of proving deceptive activity in any law 
enforcement action. 
The FTC makes this point clear in its own words and news release of 
October 5, 2009 regarding the updated Guides:  
 
The Guides are administrative interpretations of the law intended to help 
advertisers comply with the Federal Trade Commission Act; they are not 
binding law themselves. In any law enforcement action challenging the 
allegedly deceptive use of testimonials or endorsements, the Commission 
would have the burden of proving that the challenged conduct violates the 
FTC Act. 



  
2. Although the Guides may seem more appropriate in the conventional 

advertising context of television, radio, print or internet media that is 
organized and sponsored by a central company advertiser, the Guide 
rules, if and when applied to individual direct selling distributor 
testimonials, in the course of individual distributor promotion, are 
potentially quite troubling and over www.mlmlegal.com burdensome to 
direct selling companies. Disclosure of connection or relationship with the 
direct selling company is not an issue. However, the requirement of 
posting companion "typical results surveys" in many or most instances is 
overkill that cannot possibly monitor product testimonials by millions of 
independent distributors. 

A. The assumption that the average reasonable consumer will be 
unduly swayed to buy product by an individual distributor, providing 
an honest testimonial that he or she "lost 10 pounds in a month" on 
company products or "saved $10 on their home heating bill or 
telephone bill," does not accord sufficient respect to the intelligence 
and market decision making of the average reasonable consumer. 
The potential influence of one distributor’s experience, posted on a 
social networking site, such as Facebook, is likely overrated. It has 
long been recognized that the reference to a pastry as a Danish is 
not understood by the average reasonable consumer as a product 
imported from Denmark. The stronger case can be made for the 
influence of a famous celebrity. As the administrative enforcement 
case law develops, hopefully some distinction can be made 
between the product testimonial of a distributor and the testimonial 
or endorsement of a celebrity. In addition, perhaps distinctions may 
develop as to the extent of such testimonials, i.e. "I lost 10 pounds 
in a month" vs. "I lost 10 pounds in a day." 
  

B. The Guide would seemingly impose liability on the direct selling 
company for the promotional testimonials of its independent 
contractor distributors. In an industry where direct selling 
companies utilize a network of millions of "amateur" home-based 
independent contractor distributors, the task of monitoring all 
media, including social networking and blogs, becomes a virtually 
impossible task and burden. Although it is understandable that the 
company should play a responsible role in enforcing the ultimate 
adjudicated rules and standards, imposing liability in this context, at 
least prior to an adjudication that renders a clear defining standard, 
seems quite unfair.  
  

C. Direct selling, network marketing, MLM and party plan companies, 
faced with the new Guides, which have not yet been interpreted 
and ruled upon in court or administrative adjudication proceedings, 



will need to explore their own compliance responsive action ranging 
from "wait and see" to aggressive adoption of rules, training, 
monitoring and enforcement. On a www.mlmlegal.com spectrum of 
action, the following may be under consideration by companies, 
which must make their own policy risk decisions: 

1. Since the Guides are just that, i.e., guides, a company 
may wish to monitor the regulatory dialogue, 
enforcement action and litigation in this area to 
understand the specific impact on instances involving 
direct selling distributor testimonials. Presumably, 
evolving case decisions will be based on "case by 
case" facts, and expected standards will develop for 
fact sensitive scenarios. For instance, and hopefully, 
the burden of disclosure in a corporate sponsor 
advertisement featuring a well-known celebrity may 
be deemed to be much more stringent than an 
isolated testimonial of performance use by an 
independent home-based business direct selling 
distributor at a blog site or social networking site. At 
the very least, the company would advise distributors, 
when making testimonials about product experience, 
to disclose their company affiliation, to be honest in 
their statements and to speak about product 
performance experience in a more general 
satisfaction manner than specifics that imply claims. 
An additional paragraph to policies might provide:  
 
A distributor that provides a product experience 
testimonial, in any medium should use care to 
disclose affiliation with the company, be honest in 
their testimonial personal experience, assert that 
they are not claiming that their experience is the 
typical results experience of potential consumers. 

 

Moving along the spectrum from "do nothing" to "be 
honest" would be a policy decision to an aggressive 
compliance policy paragraph, that must be, at the 
very least, considered among the choices of policy 
risk decision making, even if viewed as an 
unattractive alternative:  
 
A distributor shall not provide a specific product 
experience testimonial, in any medium, unless the 
distributor discloses affiliation with the company, 



is honest and sincere in the specific product 
experience testimonial and unless the distributor 
discloses "typical product results expectations 
data and information for consumers" as 
researched and published by the company.  

It is expected that companies and their compliance departments will develop their own 
unique approaches to dealing with the new rules, ranging from adoption of new policies, 
guidelines, education, monitoring and enforcement. Tune in to www.mlmlegal.com for 
ongoing updates and analysis.  

Links to Resources:  

FTC Guidelines Endorsements and Testimonials: Detailed Analysis 
http://mlmlegal.com/FTC%20Guidelines%20Testimonials/FTC%20GuidelinesAnalysis.h
tml  
FTC News Release on Endorsements and Testimonials 
http://mlmlegal.com/FTC%20Guidelines%20Testimonials/FTC%20GuidelinesNewsRele
ase.html  
FTC Complete Guidelines Release 
http://mlmlegal.com/FTC%20Guidelines%20Testimonials/FTC_Complete_Guidelines_E
ndorsements_Testimonials.pdf  
FTC Short Version Guidelines Release 
http://mlmlegal.com/FTC%20Guidelines%20Testimonials/FTC_Short_Version_Guidelin
es.pdf  
FTC Examples of Material Connection 
http://mlmlegal.com/FTC%20Guidelines%20Testimonials/FTC%20GuidelinesMaterialC
onnections.html  
FTC Regulation of Advertising 
http://mlmlegal.com/FTC%20Guidelines%20Testimonials/FTC%20GuidelinesRegulation
ofAdvertising.html 

 

On any given day you can catch Jeffrey Babener, editor of 

www.mlmlegal.com, lecturing on Network Marketing at the University of 

Texas or the University of Illinois, addressing thousands of distributors in 

Los Angeles, Bangkok, Tokyo and Russia, or writing a new book on 

Network Marketing, an article for Entrepreneur Magazine or a chapter 

for a University textbook. Over two decades he has served as marketing 

and legal advisor to some of the world's largest direct selling companies, 

the likes of Avon, Nikken, Shaklee, Tupperware, Prepaid Legal, 

Longaberger, Melaleuca, Discovery Toys, Usana, Amazon Herb, NuSkin, 

Cell Tech, Sunrider…. and he has provided counsel to the most successful 

telecom network marketing companies...Excel, ACN, World Connect, ITI, Acceris, AOL Select 

and Network 2000. An active spokesperson for the industry, he has assisted in new legislation 



and served on the Lawyer's Council, Government Relations Committee and Internet Task Force 

of the Direct Selling Association (DSA) as well as serving as General Counsel for the Multilevel 

Marketing International Association. He is an MLM attorney supplier member of the DSA and 

has served as legal counsel and MLM consultant on MLM law issues for many DSA companies. 

He is author of multiple books, including, Network Marketing: What You Should Know, Network 

Marketer's Guide To Success, Tax Guide for MLM/Direct Sellers, Starting and Running the 

Successful MLM Company, The MLM Corporate Handbook and Window of Opportunity. He is 

author of countless articles on network marketing, many of which can be found at 

www.mlmlegal.com where he is the editor. You will see his articles and interviews in such 

publications as Money, Atlantic Monthly, Success, Entrepreneur, Business Startups, Home Office 

Computing, Inc., Money Makers Monthly, etc. He has been chairman of numerous industry 

conference series, including, Starting and Running the Successful MLM Company, The MLM 

Entrepreneur Series and The MLM Masters series. He has served as the close advisor to scores 

of MLM Companies and their distributors, comprising millions of distributors and billions of 

dollars in sales. Mr. Babener is a graduate of the University of Southern California Law School, 

where he served as editor of the USC Law Review. After an appointment to be an advisor law 

clerk to a U.S. Federal Judge, he went on to become a member of the California and Oregon 

State Bar, where he has also served as chairman of the Oregon State Bar Committee on Judicial 

Administration. He has exclusively practiced in the area of direct selling for over 20 years. A 

Regulatory Update for MLM,Direct Selling, Network Marketing, Direct Sales, Party Plan 

Independent Distributors and Companies 

 


