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This guide offers an overview of legal aspects of establishing an entity and conducting business in the
requisite jurisdictions. It is meant as an introduction to these market places and does not offer specific
legal advice. This information is not intended to create, and receipt of it does not constitute, an
attorney-client relationship, or its equivalent in the requisite jurisdiction.

Neither the International Lawyers Network or its employees, nor any of the contributing law firms or
their partners or employees accepts any liability for anything contained in this guide or to any reader
who relies on its content. Before concrete actions or decisions are taken, the reader should seek
specific legal advice. The contributing member firms of the International Lawyers Network can advise
in relation to questions regarding this guide in their respective jurisdictions and look forward to
assisting. Please do not, however, share any confidential information with a member firm without first
contacting that firm.

This guide describes the law in force in the requisite jurisdictions at the dates of preparation. This may
be some time ago and the reader should bear in mind that statutes, regulations and rules are subject
to change. No duty to update information is assumed by the ILN, its member firms, or the authors of
this guide.

The information in this guide may be considered legal advertising.

Each contributing law firm is the owner of the copyright in its contribution. All rights reserved.
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ESTABLISHING A BUSINESS ENTITY IN MALAYSIA

“Establishing a Business Entity in
Malaysia”

Ms. Tan Wan Yean

Senior Legal Assistant

Anad & Noraini — Kuala Lumpur

Methods of conducting business in Malaysia

In Malaysia, business may be conducted in the
following manner: -

(@) by an individual operating as a sole
proprietor; or

(b) by two or more (but not more than 20)
persons in partnership; or

(c) by a limited liability partnership (LLP); or

(d) by a locally incorporated company or by a
foreign company registered under the
Companies Act, 2016 (“Act”). A company
is a legal entity separate from its
members or shareholders. The
shareholders cannot be held liable for the
debts of a company unless they
personally guarantee the debts or loans of
the company. According to the Act, a
company must be registered with the
Companies Commission of Malaysia
(“CCM”) to engage in any business
activity.

For the purpose of this paper, we will focus on
the fourth method of conducting business in
Malaysia, i.e. by way of incorporation of a local
company or a foreign company. The Act, which
replaced the Companies Act, 1965 (the “1965
Act”) has adopted recommendations from the
Corporate Law Reform Committee and the
Accounting Issues Consultative Committee
(both established by the CCM), as well as other
regulatory authorities and professional bodies.
The new legal framework under the Act aims at
making the corporate vehicle more attractive
for businesses by deregulating certain aspects
of the corporate processes, reducing the cost of
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doing  business, simplifying  compliance
provisions, providing flexibility in managing the
affairs of companies while enhancing internal
control, corporate governance, and corporate
responsibility.

Amongst the important changes introduced by
the Act include:

(a) the introduction of a single director and
single shareholder company for private
companies. In the event office of sole
director or last remaining director
becomes vacant due to death,
disqualification or otherwise vacation of
office, the company secretary s
responsible to call for a meeting of next of
kin or personal representatives for the
purposes of appointing new director. If a
new director is not appointed within 6
months, the Registrar of Companies may
direct to strike the company off the
register.

(b) the replacement of memorandum and
articles of association with a constitution
(which is optional).

(c) the optional use of common seal.

(d) no par or nominal value for new shares
issued.

(e) the removal of the requirement to state
authorised share capital.

(f) the removal of mandatory requirement
for private companies to hold annual
general meetings.

(g) private companies may pass a members’
resolution by way of written resolution in
lieu of meetings. The passing of the
resolution need not be unanimous.

(h) new alternative procedures for the
reduction of capital through solvency
statements instead of a court order.

(i) increased sanctions on directors for
breaches under the Act, which include
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heavier fines and longer terms of
imprisonment.

(j) the introduction of two new corporate
rescue mechanisms, Corporate Voluntary
Arrangement and Judicial Management,
to help financially distressed companies
remain as a going concern and avoid
winding-up.

Classification of Companies

(A) Limited and unlimited companies

As a separate legal entity, a company’s own
liability for its debts is never limited and it must
pay off all the debts it owes to its creditors.
However, the liability of the members in
respect to the debts of the company may be
limited or unlimited. The question of the
members’ liability only becomes relevant if the
company goes into liquidation and its debts
cannot be fully discharged out of its assets.

Under the Act, three (3) types of companies are
allowed to be incorporated, namely:

(a) a company limited by shares;
(b) a company limited by guarantee; or
(c) an unlimited company.

A company limited by shares is a company
formed on the principle that the member’s
liability is limited to the amount (if any) unpaid
on the shares taken up by them?!. If the
member has paid in full for his shares, he
cannot be asked to pay more, and creditors
cannot go after the members’ personal assets.
This is the most common company structure in
Malaysia.

A company limited by guarantee is a company
where the liability of the members is limited to
such amount as the members undertake to
contribute in the event the company is wound

1 see section 10 (2) of the Act.
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up?. Companies limited by guarantee are not
usually trading companies and they are usually
confined in practice to organisations that want
the advantages of incorporation without
necessarily wanting to engage in business.
According to section 45 (1) of the Act, a
company limited by guarantee is a company
which is formed with any one or all of the
following objects: -

(a) providing recreation or amusement;

(b) promoting commerce and industry;

(c) promoting art;

(d) promoting science;

(e) promoting religion;

(f) promoting charity;

(g) promoting pension or superannuation
schemes; or

(h) promoting any other object useful for the
community.

According to section 11 (2) of the Act, a
company limited by guarantee shall be a public
company.

An unlimited company is a company formed on
the principle of having no limit placed on the
liability of its members, i.e. the liability of
members to contribute to the assets of the
company on winding-up is not limited 3.
According to section 11 (3) of the Act, an
unlimited company shall either be a private or a
public company.

(B) Public and private companies

A company with a share capital (whether
limited or unlimited) may be incorporated
either as a private limited company or a public
limited company. Under the Act, a private
company is defined as*:-

2 see section 10 (3) of the Act.
3 see section 10 (4) of the Act.

4 see section 2 of the Act.
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(a) any company which immediately prior to
the commencement of the Act was a
private company under the repealed
written laws;

(b) any company incorporated as a private
company under the Act; or

(c) any company converted into a private
company pursuant to section 41 of the
Act,

being a company, which has not ceased to be a
private company under section 42 of the Act.

The requirements of a private company limited
by shares are as follows>:-

(i) it shall have not more than 50
shareholders. In determining the number
of shareholders in a private company, the
joint holders of shares shall be considered
as one person and an employee who is a
shareholder shall not be counted;

(ii) it shall restrict the right to transfer its
shares;

(iii) it shall not offer any shares or debentures
of the company to the public;

(iv) it shall not allot or agree to allot any
shares or debentures of the company
with a view to offering such securities to
the public; and

(v) it shall not invite the public to deposit
money with the company for fixed
periods or payable at call, whether
bearing interest or otherwise.

A public company is simply defined as a
company other than a private company®. Apart
from the mode of incorporation, a public
company may also be formed via the
conversion from a private company by passing
a special resolution lodged with the CCM by
altering its name to include “Sendirian Berhad”
or “Sdn. Bhd.”. The lodgement shall also

5 see section 42 and 43 (1) of the Act.

6 see section 2 of the Act.
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include a statement in lieu of prospectus and a
statutory declaration verifying that section 190
(2)(b) of the Act has been complied with”.

A public company can apply to have its shares
quoted on the Bursa Malaysia (stock exchange)
subject to compliance with the requirements
set out by the exchange. Thereafter, any
subsequent issue of securities (by way of rights
or bonus or issue arising from an acquisition,
etc.) would require the approval of the
Securities Commission.

(C) Foreign companies

Foreign companies generally refer to
companies incorporated outside Malaysia but
set up places of business within Malaysia or
carry on businesses in Malaysia. According to
the Act, a “foreign company” is defined as®:-

(@) a company, corporation, society,
association, or other body incorporated
outside Malaysia; or

(b) an unincorporated society, association, or
other body which under the law of its
place of origin may sue or be sued or hold
property in the name of the secretary or
other officer of the body or association
duly appointed for that purpose and
which does not have its head office or
principal place of business in Malaysia.

In view of the foregoing, whether an entity is a
“foreign company” depends essentially on the
law of the place of its origin. It is also
noteworthy that certain unincorporated
associations may be treated as foreign
companies under the Malaysian law if they can
sue or be sued, or hold property. Thus, a
partnership registered in England may possibly
be considered a foreign company in Malaysia.

7 section 41 (2) of the Act.

8 section 2 of the Act.
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A foreign company cannot carry on business in
Malaysia unless the company is registered as a
foreign company with the Registrar of
Companies®. The term “carrying on business”
includes establishing or using a share transfer
or share registration office or administering,
managing, or otherwise dealing with property
situated in Malaysia as an agent, legal personal
representative, or trustee, whether by servants
or agents or otherwise.

Representative/Regional Offices

In addition to the above, a representative office
or a regional office may also be set up by a
foreign company / organisation in Malaysia to
perform permissible activities for its head office
/ principal. The major difference between a
local company and a representative/regional
office is no commercial transaction is allowed
for the latter.

The setting up of a representative / regional
office would allow foreign-based companies to
have a presence in Malaysia for at least three
(3) years to explore business opportunities in
Malaysia to ascertain if Malaysia is the right
place for them to start business. The approval
for duration of establishment of
representative/regional office will be a
minimum of two (2) years, depending on the
merits of each case.

A regional office is an office of a foreign
company / organisation that serves as the
coordination centre for the company’s /
organisation’s affiliates, subsidiaries and agents
in South-East Asia and the Asia Pacific. The
regional office established is responsible for the
designated activities of the company /
organisation within the region it operates.

The representative office or regional office
does not undertake any commercial activities

9 section 561 (1) of the Act.
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and only represents its head office / principal to
undertake designated functions. Although the
representative office / regional office is not
required to be incorporated under the Act, the
setting up of a representative / regional office
requires the approval of the Government of
Malaysia.

The following are the activities which may be
performed by the approved representative /
regional office for its head office or principal: -

e gathering and analysis of important
information or undertaking feasibility
studies on investment and business
opportunities in Malaysia and the region;

e planning of business activities;

e identifying sources of raw materials,
components, or other industrial products;

e undertake research and product
development;

e act as a coordination centre for the
corporation’s affiliates, subsidiaries, and
agents in the region; and

e other activities which will not result
directly in actual commercial transactions.

An approved representative / regional office
may not carry out the following activities: -

e be engaged in any trading (including
import and export), business or any form
of commercial activity;

e |ease warehousing facilities - any
shipment / transshipment or storage of
goods shall be handled by a local agent or
distributor;

e sign business contracts on behalf of the
foreign corporation or provide services for
a fee;

e participate in the daily management of
any of its subsidiaries, affiliates, or
branches in Malaysia.

The proposed operational expenditure of the
representative / regional office must be at least
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RM300,000 per annum and must be completely
funded from sources outside Malaysia by their
head office. No tax will be imposed on the
representative / regional office.

Procedure of incorporating a local company

To incorporate a company, the applicant is
required to apply to CCM to confirm the
availability of the proposed company name.
The application will be approved if the name is
not one which may be refused on any ground in
section 26 (1) of the Act!®and the proposed
name will be reserved for thirty (30) days from
the date of lodgement of the application
together with the prescribed fee!?.

Once the name is approved and reserved, the
applicant is required to lodge an application for
incorporation to the CCM, which shall include a
statement by every person who intends to form
a company containing the following
particulars?:-

1. the name of the proposed company;

2. the status of whether the company is
private or public;

3. the nature of business of the proposed
company;

4. the proposed address of the registered
office of the proposed company;

5. the name, identification, nationality, and
the ordinary place of residence of every
person who is to be a member of the
company and where any of these persons

10 The proposed name can be approved if it is not (i)

undesirable or unacceptable; (ii) identical to an existing
company, corporation, or business; (iii) identical to a
name that is being reserved under the Act; or (iv) a name
that the Minister has directed the Registrar of Companies
not to accept for registration.

11 section 27 (5) of the Act.

12 section 14 (3) of the Act.
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is a body corporate, the corporate name,
place of incorporation, registration
number and the registered office of the
body corporate;

6. the name, identification, nationality, and
the principal place of residence of every
person who is to be a director;

7. the name, identification, nationality, and
the principal place of residence of the
secretary, if any;

8. inthe case of a company limited by shares,
the details of class and number of shares
to be taken by a member;

9. in the case of a company limited by
guarantee, the amount up to which the
member undertakes to contribute to the
assets of the company in the event of its
being wound up; and

10. any other information as the Registrar of
Company may require.

The said application shall also be accompanied
by a statement from each promoter or director
confirming®3:

(a) his consent to act as a promoter or his
appointment as a director, as the case
may be; and

(b) that he is not disqualified under the Act to
act as a promoter or a director, as the
case may be.

If the Registrar of Company is satisfied that the
requirements of the Act have been complied
with, the Registrar shall enter the particulars of
the company in the register, assign a
registration number to the company and issue
a notice of registration in the form and manner
as he may determine. The notice of registration
is conclusive evidence that the company is duly
registered under the Act.

13 section 14 (4) of the Act.
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As seen above, the multiple and various types
of incorporation documents required under the
1965 Act such as the memorandum and articles
of association, statement of compliance and
statutory declaration by each promoter and
first directors of the proposed company are no
longer required and the process of
incorporation has been very much simplified
under the Act.

A company incorporated under the Act is a
body corporate and shall have legal personality
separate from that of its members'4, and shall
be capable of exercising all the functions of a
body corporate and have the full capacity to
carry on or undertake any business or activities,
including to sue, and be sued, to acquire, hold
or dispose of any property and to do any act
which it may do or to enter into transactions®.

Requirements of a locally incorporated
company

A locally incorporated company must maintain
a registered office in Malaysia where all books

and documents required under the Act are kept.

The secretary of the company must be a natural
person of full age and a citizen or permanent
resident of Malaysia, who shall ordinarily reside
in Malaysia by having a principal place of
residence in Malaysia. He must be a member of
a prescribed body or is licensed by the Registrar
of Companies. The company must also appoint
an approved company auditor to be the
company auditor in Malaysia.

Under the Act, a private company shall have a
minimum of one (1) director while a public
company shall have a minimum of two (2)
directors'®. The minimum number of directors
excludes alternate or substitute directors and is

14 section 20 of the Act.
15 section 21 (1) of the Act.

16 section 196 (1) of the Act.
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required to satisfy the following criteria by
proving that the director(s):

(a) is/are ordinarily resident in Malaysial’;
and

(b) has/have a principal place of residence in
Malaysia.

A director of the company need not necessarily
be a shareholder of the company.

A company cannot deal with its own shares or
hold shares in its holding company. By virtue of
section 123 (1) of the Act, a company cannot
give any financial assistance, whether directly
or indirectly and whether by means of a loan,
guarantee for the purpose of a purchase or
subscription by any person of or for any shares
in the company, or any shares in its holding
company.

Registration procedures in respect of foreign
companies

For the purpose of registration, the foreign
company shall provide to CCM the following
information?8:-

(a) the name, identification, nationality, and
the ordinary place of residence of every
shareholder in Malaysia and, if any of
these persons is a body corporate, the
corporate name, place of incorporation or
place of origin, registration number and
the registered office of the body
corporate;

(b) the name, identification, nationality, and
the ordinary place of residence of every
person who is appointed as a director of
the foreign company in Malaysia;

17 the 1965 Act did not focus on the residency
requirement as long as the minimum number of director
has his principal or only place of residence within
Malaysia.

18 section 562 (1) of the Act.
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(c) the list of its shareholders or members at
its place of origin;

(d) in the case of a foreign company with
share capital, the details of class and
number of shares at its place of origin;

(e) in the case of a foreign company limited
without share capital, the amount up to
which the member undertakes to
contribute to the assets of the foreign
company at its place of origin in the event
of it being wound up;

(f) the name and address of a person who is
a resident in Malaysia, who is appointed
by the foreign company as its agent under
a memorandum of appointment or power
of attorney; and

(g) such other information that the CCM may
require.

Further, the Act requires an agent of a foreign
company to lodge a statement confirming his
consent for the appointment?®®,

Upon compliance with the requirements under
the Act by the lodgement of the prescribed
information with the agent’s statement of
consent to the appointment and the prescribed
fee, CCM will register the foreign company and
allocate a registration number for the foreign
company and issue a notification of registration
which shall be conclusive evidence that the
requirements as to registration have been
complied with. A foreign company shall only be
registered under the name as registered in its
place of origin subject to the name being
available under section 26 of the Act?.

19 section 562 (2) of the Act.

20 je. it must not be undesirable or unacceptable or

identical to an existing company, corporation, or
business or identical to a name that is being reserved
under the Act or of a name which the Minster has
directed the CCM not to accept for registration.
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Once a foreign company is registered, it shall
have the power to hold any immovable
property in Malaysia, subject to any written law.

Foreigners are advised to seek further advice
from an advocate and solicitor or a practising
company secretary for further assistance.

Company Tax

A company, whether resident or not, is
assessable on income accrued in or derived
from Malaysia. Income derived from sources
outside Malaysia and remitted by a resident
company is exempted from tax, except in the
case of the banking and insurance business,
and sea and air transport undertakings. A
company is considered a resident in Malaysia if
the control and management of its affairs are
exercised in Malaysia.

For the year of assessment 2018, resident
companies:-

(i) with paid-up capital of RM2.5 million and
below;

(ii) that do not control (directly or indirectly)
another company that has paid-up capital of
more than RM2.5 million; and

(iii) are not controlled (directly or indirectly) by
another company that has paid-up capital of
more than RM2.5 million,

are subject to a corporate income tax rate of
18% on the first RM500,000.00 of chargeable
income + 24% for any chargeable income in
excess of RM500,000.00.

For resident companies with paid-up capital
more than RM2.5 million and non-resident
companies??, the corporate tax rate is 24%.

21 Companies with more than 50% of the shareholdings

owned by foreigners are deemed to be “non-resident
companies”.  Non-resident companies are liable to
Malaysian tax when it carries on a business through a
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Incentives

In Malaysia, tax incentives, both direct and
indirect, are provided for in the Promotion of
Investments Act, 1986, Income Tax Act, 1967,
Customs Act, 1967, Sales Tax Act, 1972, Excise
Act, 1976 and Free Zones Act, 1990. These
statutes cover investments in the
manufacturing, agriculture, tourism (including
hotel) and approved services sectors as well as
research and development, training, and
environmental protection activities.

The direct tax incentives grant partial or total
relief from income tax payment for a specified
period, while indirect tax incentives are in the
form of exemptions from import duty, sales tax,
and excise duty.

For further details, please refer to the website
of  Malaysian Investment Development
Authority at www.mida.gov.my.
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