IN THE SUPERIOR COURT OF DEKALB COUNTY
STATE OF GEORGIA

REDACTED, Civil Action
Petitioner File No:
V.

THOMAS BROWN,
Sheriff, DeKalb County
Respondent

PETITION FOR A WRIT OF HABEAS CORPUS

A. JURISDICTION AND PARTIES

Petitioner REDACTED., hereby brings this Petition for a Writ of Hab&xspus and shows
that he is being held in custody pursuant to aesain DeKalb County, Georgia, in violation of
due process of law, contrary to O.C.G.A. § 17-426iform Magistrate Court Rule 25.1 and
Uniform Superior Court Rule 26.1.

1.

Petitioner was arrested pursuant to warrant nuiRBEYACTED on DATE REDACTED for
the criminal offense of Failure to Register as a Gf#ender. Petitioner has been incarcerated at
the common jail of DeKalb County, Georgia since &eest, and has not been charged by
indictment or presentment.
2.

The respondent, Thomas Brown, herein named ishibefSof DeKalb County, State of
Georgia, and maintains his legal office at DeKatlu@ty, Georgia, and is, therefore, subject to
the jurisdiction of this Honorable Court.

3.

Petitioner relies on printouts from the DeKalb Cyu@nline Judicial System and Magistrate
Court computer system, and other documents, re@ndsranscripts which she may tender at
the evidentiary hearing in this case, if the resj@on does not tender them, or at such time as the

Court directs.
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B. GROUNDS FOR RELIEF

Petitioner’s restraint of liberty is in violatiorf nghts granted her by O.C.G.A. § 17-4-26,
Uniform Magistrate Court Rule 25.1 and Uniform SugeCourt Rule 26.1 by reason of the
following:

1.

Petitioner was not brought before a committing guadiofficer for a first appearance hearing
within 72 hours of her arrest for this offense.
2.

Pursuant to OCGA § 17-4-26, “[e]very law enforceingfficer arresting under a warrant” is
required to “present the person arrested befomraratting judicial officer within 72 hours after
arrest” for a first appearance hearing.

3.

Pursuant to Uniform Magistrate Court Rule 25.1 Bimiform Superior Court Rule 26.1, “the
arresting officer or the law officer having custasfythe accused shall present the accused in
person before a magistrate or other judicial offfce first appearance ... [ijmmediately
following any arrest but no later than ... 72 howlofving an arrest with a warrant.”

4,

At the first appearance hearing, petitioner wasa@iven notice of the time and place of her
commitment hearingccord, Tarpkin v. State, 236 Ga. 67 (1976). O.C.G.A. § 17-4-26 further
mandates that “an arrested person who is not edtifefore the hearing of the time and place of
the commitment hearing shall be releasefictord, Chisholmyv. Sate, 231 Ga. App. 835 (1998;
supporting release from custody as remedy).

5.

Since petitioner was not brought to a timely fappearance, she was not given proper notice
of the time and place of her commitment hearingegsired by O.C.G.A. § 17-4-26.
6.

Denial of a timely first appearance hearing und€2.G.A. 8§ 17-4-26 is grounds for pre-
indictment habeas corpudcClurev. Hopper, 234 Ga. 45, 48 (1975%e also Tarpkin v. Sate,
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236 Ga. 67 (1976 ate v. Godfrey, 204 Ga. App 58 (1992Yaylor v. Chitwood, 266 Ga. 793
(1996).
C. REQUEST FOR RELIEF

WHEREFORE, PETITIONER PRAYS:

(a) That the defendant be served according to law;

(b) That this case be set down for hearing;

(c) That an evidentiary hearing be held;

(d) That the Writ be granted and the Petitioner beassd from custody;

(e) That the charges against the Petitioner be disohiggan the alternative that she be
released on her own recognizance;

(f) For such other and further relief as justice mayne.

Respectfully submitted thREDACTED day ofREDACTED, 2006.

Adam Klein

Assistant Public Defender
Attorney for Defendant
Georgia Bar No. 425032
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IN THE SUPERIOR COURT OF DEKALB COUNTY
STATE OF GEORGIA

REDACTED, Civil Action
Petitioner File No: i
V.

THOMAS BROWN,
Sheriff, DeKalb County
Respondent

PAUPER'’S AFFIDAVIT

| hereby certify that | am an Assistant Public Defer of the Stone Mountain Judicial
Circuit, State of Georgia, and that | was appoirigdhe court to represent the defendant
because of her indigency. Defendant remains imdiged unable to pay the costs of her
defense.

“If a litigant is unable to pay any deposit or atkeeurt costs, under OCGA 8§ 9-15-2, he has
only to file a valid affidavit of indigency to belreved from that expense (unless that claim of
indigency is successfully contested by the othetrypa Whitehead v. Lavoie, 176 Ga. App 666
(1985), certiorari denied.

So certified thiREDACTED day ofREDACTED, 2006.

Adam Klein

Assistant Public Defender
Attorney for Defendant
Georgia Bar No. 425032

Sworn to and subscribed before me
this REDACTED day of REDACTED,2006.
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IN THE SUPERIOR COURT OF DEKALB COUNTY
STATE OF GEORGIA

REDACTED, Civil Action
Petitioner File No: 8
V.

THOMAS BROWN,
Sheriff, DeKalb County
Respondent

WRIT OF HABEAS CORPUS

To Thomas Brown:
You are hereby commanded to produce the bodRESFACTED, alleged to be illegally
detained by you, together with the cause of therd&tn, before me on the day of

at : , then and there to be disposed of as the lawtdire

Given under my hand and official signature, thisc8dified thiSREDACTED day of

REDACTED, 2006.

Superior Court Judge, DeKalb County
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IN THE SUPERIOR COURT OF DEKALB COUNTY
STATE OF GEORGIA

Error! Reference source not fourketror! Civil Action

Reference source not found. File No: 8
Petitioner le No. -
V.

THOMAS BROWN,
Sheriff, DeKalb County
Respondent

ORDER TO PROCEED IN FORMA PAUPERIS

Defendant’s request to procei@dorma pauperis in the matter oREDACTED v. Thomas

Brown is hereby:

[ ] GRANTED

[ ] pENIED

SO ORDERED thiREDACTED day of REDACTED, Error! Reference source not found.

REDACTED
Superior Court Judge, DeKalb County

REDACTED. v. Thomas Brown
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IN THE SUPERIOR COURT OF DEKALB COUNTY
STATE OF GEORGIA

REDACTED, Civil Action
Petitioner File No:
V.

THOMAS BROWN,
Sheriff, DeKalb County
Respondent

PETITIONER'S BRIEF IN SUPPORT OF
PETITION FOR A WRIT OF HABEAS CORPUS

I. FIRST APPEARANCE HEARINGS GENERALLY

Georgia law requires that, following any arrest, the persoresied has a right to be
physically brought before a judicial officer (a trieal and detached magistraefor a first
appearance hearing. According to Uniform Rules a@fgMtrate Courts, the purpose of a first

appearance hearing is for the judicial officer to:

Inform the accused of the charges

Inform the accused of his rights: to counsel (apteal, if necessary), to remain silent, to
indictment or accusation, to a commitment hearing

» Set bail (except for Superior-Court-only offenses)

* Schedule a commitment hearing if the defendant &é®aot to waive his right to one

« Make a determination of probable cause, if a wartss not already been issted

The Uniform Rules require that the first appeardmearing be held “immediately following

any arrest,” and “not later than 72 hours followamgarrest with a warrant*”

! The right to a First Appearance hearing is stagytoot constitutional; it is found in OCGA § 1724, Uniform
Magistrate Court Rule 25.1, and Uniform Superiou@&ule 26.1. Stephenson v. Gaskins, 539 F. 26 {5 Cir.
1976).

2 Johnson v. United States, 333 U.S. 10, 13-14 (1948

3 Uniform Magistrate Court Rule 25.1.

*Id. Likewise, OCGA § 17-4-26 provides a flexiblergral rule with a bright-line outer boundary, rieiqg that an
arresting officer “exercise reasonable diligenceringing the person arrested before the judidi@er ... and in
any event to present the person arrested befavenenitting judicial officer within 72 hours afterrast.”
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Since they are often discussed together, a firpea@nce hearing must be distinguished
from a commitment hearing (also sometimes refetveaks a “preliminary hearing” or “probable
cause hearing”). Although a commitment hearing rohayheld at the time of first appearance,
generally they are two separate events.

At first appearance (held within 72 hours) the aeclis informed of his rights and the
charges against him, bail is set (if possible), tiedcommitment hearing is scheduled or waived.

The accused is not entitled to representation lbysel at first appearance.

In contrast, a commitment hearing is a full-fledgetversarial proceeding in which a judge
determines whether there is probable cause suffi¢ge bind the case over to a trial (State or
Superior) court. The latter need not be held within 72 hours—ttve tequires only that it be
scheduled within the 72 hour period, and that, before tharimg, the defendant be notified of its
time and placé.

Il . PENNAMAN V. WALTON

The three sentences of OCGA § 17-4-26 deal with seyoarate rights—the right to a first
appearance hearing within 72 hours, and the righbdé notified as where and when the
commitment hearing will be hefd.

The first sentence deals with first appearanceimgsyr stating that an arresting officer
“present the person arrested before a committidgeigl officer within 72 hours after arrest.”
The first sentence of -26 does not, however, specifemedy if the first appearance hearing is
not held within the 72 hour window.

The second and third sentences require that “gffwised shall be notified as to when and
where the commitment hearing is to be held” anddating that “[a]n arrested person who is not
notified before the hearing of the time and plat¢he commitment hearing shall be released.”
The statute provides a remedy (release) for a dafgns not informed of the time and place of

® Uniform Magistrate Court Rule 25.2.

® Dodson v. Grimes, 220 Ga. 269 (1964).

" An arresting officer shall, “[ijn any event to gemt the person arrested before a committing jaldiéficer within
72 hours after arrest.”
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Petitioner’s Brief in Support of Petition for Halse@orpus Page 9 of 20



the hearing, but is not specific as to when theenl@#nt must be informed—it merely says

“before the hearing.”

Read separately, the two parts of -26 consist aflat without a remedy and a remedy
without a right—and would have essentially no dfféc right to a hearing within 72 hours is
meaningless without a penalty if that right is ateld. The right to prior notice of a commitment
hearing cannot be enforced unless the rule speaifieen such notice must be given. In 1964, the
Georgia Supreme Court came to just such a condlisiBennaman v. Walton.? Responding to a
habeas petition from a defendant who had been held fagghteien days before his first
appearance, the court held that, although he wittedrto a prompt hearing, the defendant had

Nno recourse:

The first sentence of § 1 of the 1956 Act (Code ABupp. § 27-210) imposes
no penalty if the arresting officer fails to takeetaccused before a committing
officer within 72 hours, nor is there any provisitmt the offender is to be
released if no committal hearing was held withirhoars.

* * *

The second and third sentences of § 1 of the 1%%&w more vague, uncertain,
and indefinite than the first ... These sentencete stat the officer shall notify

the accused when and where the commitment heasitm bhe held, and that an
offender not so notified shall be released. Wheall sfuch notice be given?
Would thirty minutes before the hearing suffice,stwould the notice be given
thirty hours before the hearing®

The broad language d¢fennaman renders OCGA § 17-4-26 toothless; under its lotiie,
statute has no meaning at all. However, since 1B@llaw has evolved. Due to subsequent case
law and the promulgation of the Uniform Rules fdwe tSuperior and Magistrate Courts,
Pennaman’s narrow reading of the language of 17-4-26 isamger good law.

8220 Ga. 295 (1964).

° The Act of 1956 (Code Ann. Supp. § 27-210), thevimus version of 17-4-26, had essentially the same
requirements.

19 pennaman, supra note 8.
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i . AFTER PENNAMAN: UNIFORM COURT RULES

At the time ofPennaman, Magistrate and Superior courts in Georgia wensegted by local
rules. In its Constitution of 1983, the State ofo€ga gave the Georgia Supreme Court the
authority to establish uniform rules for the opinatof courts statewid¥. The Supreme Court
has done so, establishing rules for the magistate superior courts and abolishing the local
rules that were formerly in effett.The courts may not make local rules which arerisisient
with the Uniform Rules?

The Uniform Rules for both Magistrate and Superomurts are quite clear in their
requirements for first appearance hearings, regyiiat they be held “[ijmmediately following
any arrest but not later than 48 hours if the ames without a warrant, or 72 hours following an

arrest with a warrant*

The Uniform Rules serve both as an independent basia defendant’s right to a prompt

first appearance hearing and as a guide to theéscwuthe proper interpretation of § 17-4-26.
Il . AFTER PENNAMAN: SUBSEQUENT CASE L AW

Pennaman was decided in 1964 it was last citetthdyGeorgia courts in 1967 Since then,
a number of Georgia Supreme Court and appellatescasve revisited 8§ 17-4-26. This
subsequent line of cases, starting wihClure v. Hopper in 1975, has consistently held that,
before a defendant has been indicted, violatiorisfrights under § 17-4-26 is grounds for
release a petition fdrabeas corpus.’® These cases also support an integrated readirge dfvb
parts of the statute, mandating that a defendaist fia least be brought within 72 hours of his

arrest before a committing officer to schedulettive and place” for a commitment hearitg.

McClure v. Hopper (1975): “By basing this decision on mootness, tusrt does not intend
to effect a repeal of Code Ann. 88 27-210, 27-232.IL.1956, pp. 796, 797) which provide the

' Ga. Const. Art. 6,89, P |

12 yniform Magistrate Court Rule 1; Uniform Super@ourt Rule 1.

13 Uniform Magistrate Court Rule 1.2(B); Uniform Sujoe Court Rule 1.1.

4 Uniform Magistrate Court Rule 25.1; Uniform SuperCourt Rule 26.1.

15 Whisman v. State, 223 Ga. 124, 126 (1967).

'8 The courts have held that, after indictment, tefenddant is no longer being illegally detained, amubst-
convictionhabeas petition is therefore moot.

Y Tarpkin v. State, 236 Ga. 67 (1976).

REDACTED. v. Thomas Brown
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right to a speedy hearing. The General Assemblgtedahose provisions and they are law ...
Code Ann. 8§ 27-210 provides that a person arrastelér a warrant shall be brought before a
committing officer within 72 hours after arrest fmymmitment hearing, and that an offender not
notified, before the hearing, of the time and platsuch hearing, shall be released. An offender
who is not afforded a commitment hearing receivesnatice of the time and place thereof.
Hence the provision requiring release applies dgual one who receives no commitment
hearing as well as to one who receives no advanteenof the time and place thereof ...
Although not ground for post-conviction habeas asrdue to mootness (as seen above), denial
of commitment hearing would be ground for pre-itgient habeas corpus. Pre-indictment

habeas corpus for lack of commitment hearing cananelled expeditiously*®

Middlebrooks v. Sate (1975 decision by Georgia Court of Appeals, overtd by Georgia
Supreme Court on grounds of mootness): “Releasehear but one meaning, viz., that for
noncompliance with the statute, where the defendastarrested under a warrant, the warrant is
dismissed; where the arrest was without a warthetdefendant is simply discharged ... Code
Ann. 88 27-210 and 27-212 are not ambiguous. Tiseme subtlety of expression which renders
them capable of more than one interpretation ... ¥et,effect of the trial court's action is to
completely emasculate and disembowel statutes vérelhe front line of defense against illegal
and arbitrary detention ... The consequences myeténing. If the trial court is correct, the state
would be under no compulsion to ever give the aaduss preliminary hearing. We believe this

would be grievous errdr.

Tarpkin v. Sate (1976): “Code Ann. § 27-210 grants the right tpraliminary hearing, and
that the accused at least be brought within 72dotihis arrest before a committing officer to

schedule the time and place for the hearfilg.”

Sate v. Godfrey (1992): “If a defendant wishes to assert the righdt commitment hearing,

he must do so promptly and before indictment bgdik habeas corpus petitioR®.

18234 Ga. 45, 48.

19135 Ga.App. 411. The Georgia Supreme Court owegtlion the grounds that since defendant had been
convicted, the denial of a commitment hearing dartstd harmless error, but acknowledged that “whileh [pre-
conviction] detention lasts he may be entitleddbdmas corpus relief” 236 Ga. 52 (1976).

29236 Ga. 67.
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Taylor v. Chitwood (1996, Sears, J. concurring): “I concur with thajonity that in this
particular case, because Taylor was indicted addold set shortly after having been extradited
to Georgia, there was no prosecutorial oversighhénfailure to hold a first appearance hearing
within 72 hours of his arrest. However, the languagRule 26.1 is mandatory, and this Court's
ruling today should not be misconstrued to meatuhder different circumstances, a failure to
hold a first appearance hearing will always be hasm error so long as an accused is later
indicted. In order to avoid the needless frustratid criminal prosecution, in addition to the
possibility of subjecting itself to unnecessaryilcitigation, the State will do well to adhere to

the mandatory language of Rule 26%.”

SincePennaman was decided in 1964, the appellate courts haveatedly and consistently
adopted a more integrated reading of OCGA § 17-4-@fuiring a First Appearance within 72
hours, and providing release (i.e. preindictnietfieas) as the remedy.

Il . AFTER PENNAMAN: STATUTORY CONSTRUCTION

Additionally, the Pennaman court’s narrow reading of the precursor to § 1764viblates
established rules of statutory construction angoncommon sense. Its separate reading of the

two sections would preclude each of them from hgwainy legal effect at all.

The first sentence, said the Court, “imposes noalpghfor the violation of a clearly
specified right (a hearing within 72 houfé)The second and third sentences specify a clear
remedy (release), but the right to be protectedif(cation of the time and place of the hearing)

is described as “vague, uncertain, and indefinffe.”

To the Pennaman court, neither half is effective, and OCGA § 12€l-becomes a legal

nullity.

The idea that a legislature would pass a law intenguch a result is absurd, and in violation
of long-established rules of statutory constructiGtead separately, the two sections are

meaningless; read together, they complement on¢h@moconnecting right to remedy. A

21204 Ga. App 58.

#2266 Ga. 793.

2 d.

24 pennaman, supra note 8.
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defendant must be brought to a first appearancengeaithin 72 hours. A commitment hearing
must be scheduled and the defendant notified ofimte and placeat the first appearance
hearing. A defendant who is denied a prompt first appeagadmearing has not been properly
notified of the time and place of her commitmerdrgg and, thereforenust be released.

Such a reading of 17-4-26 is wholly consistent wgbneral principles of statutory

construction and Georgia case law on the subjduthahas held that:

« interpretation “must square with common sense aadaning®

e “a court may look beyond the plain language of ausé if applying the plain
language would produce an absurd redilt”

« “a construction that gives effect to statutes &fqred to one that invalidates theth”

* The “courts of this State are without power to makeh an interpretation...” which
“...would amount to a determination that the legiskatacted superfluously and
senselessly in enacting [the statut&].”

« “All the words of the legislature, however numerposight to be preserved, and
effect given to the whole, if it can be dorfé.”

An integrated reading of the two parts of 17-4-26niore consistent with the principles of

construction than the strained, narrow interpretatf thePennaman court.

% Tuten v. City of Brunswick, 262 Ga. 399, 404, (29%ee also Kendall v. Griffin-Spalding County Hosp.
Authority, 242 Ga.App. 821 (2000); World Trade Bess, Inc. v. Amit, Inc., 239 Ga.App. 383 (1999 0oH0
Travel Services v. Gwinnett County Bd. of Tax Asses, 230 Ga.App. 790 (1998); Georgia Public Serdom'n
v. ALLTEL Georgia Communications Corp. 270 Ga. 10897).

% |n re Lehman, 205 F.3d 1255 (11th Cir. 20@@jng Hughey v. JMS Dev. Corp., 78 F.3d 1523, 1529 (11th
Cir.1996);see also Latham v. State 225 Ga.App. 147 (199¥jng Proo v. State 192 Ga.App. 169 (1989)ing
Barton v. Atkinson, 228 Ga. 733 (1972).

" East West Exp., Inc. v. Collins, 264 Ga. 774 (1964ing Brown v. State Merit System of Personnel
Administration 245 Ga. 239 (198@Gge also Mathis v. Fulton Industrial Corp., 168 Ga. 719 (2R2Nellmaker v.
Terrell, 3 Ga.App. 791, (1907).

%8 Caballero v. Pate, 171 Ga.App. 425 (1984), MitcheCity of Newnan, 125 Ga.App. 761 (1972); Sttid v.
City of Winterville, 130 Ga.App. 425 (1973).

29 Butterworth v. Butterworth, 227 Ga. 301, 304 (1971
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IV. CONCLUSION

Pennaman v. Walton, in as much as it holds that OCGA 8§ 17-4-26 presido remedy to a
defendant abandoned in jail for days past the’st@a®&hour deadline, is no longer good law. The
law provides a rule and the law provides a remady, intervening cases, court rules, and long-

established rules of construction connect the two.

A first appearance hearing held after the 72-hoarkmno matter the outcome, provides no
remedy at all. To a defendant, the difference betwtree days in jail and five, or ten, or
twenty, is enormous. Those days might represeolb &¢pt or lost and a house payment made or
missed. The state simply cannot simply the consempseits citizens suffer when it puts one of
them in jail and then forgets its obligation tortgrihim to court. Once the 72-hour line has been
crossed, the damage has been done. The only effeetnedy is the one required by the statute
itself: release.

REDACTED. v. Thomas Brown
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0.C.G.A. §17-4-21

The arresting officer shall take the arrested persefore the most convenient and
accessible judicial officer authorized to hear thse unless the arrested person requests
otherwise, in which case, if there is no suspi@bimproper motive, the arresting officer
shall take him before some other judicial officgn arrested person has no right to select
the judicial officer before whom he shall be tried.

O0.C.G.A. §17-4-26

Every law enforcement officer arresting under a rewar shall exercise reasonable
diligence in bringing the person arrested before phdicial officer authorized to
examine, commit, or receive bail and in any everfiresent the person arrested before a
committing judicial officer within 72 hours afterrast. The accused shall be notified as
to when and where the commitment hearing is todde. lAn arrested person who is not
notified before the hearing of the time and platehe commitment hearing shall be
released.

0.C.G.A. §17-4-40

(&) Any judge of a superior, city, state, or magig court or any municipal officer
clothed by law with the powers of a magistrate nsgye a warrant for the arrest of any
offender against the penal laws, based on probehlese either on the judge’s or
officer's own knowledge or on the information ohets given to the judge or officer
under oath. Any retired judge or judge emeritua sfate court may likewise issue arrest
warrants if authorized in writing to do so by aniae judge of the state court of the
county wherein the warrants are to be issued.

0.C.G.A. §17-4-62

In every case of an arrest without a warrant, thiesgn arresting shall, without delay,
convey the offender before the most convenientcjatpfficer authorized to receive an
affidavit and issue a warrant as provided for ind€aoSection 17-4-40. No such
imprisonment shall be legal beyond a reasonable &howed for this purpose; and any
person who is not brought before such judicialaeffiwithin 48 hours of arrest shall be
released.

Prepared by:

Error! Reference source not found Error! Reference source not found, Error! Reference source not found.
Stone Mountain Circuit Public Defender Office

120 West Trinity Place, Rm. 408
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Uniform Magistrate Court Rule 25.1

Immediately following any arrest but no later th&® hours if the arrest was without a
warrant, or 72 hours following an arrest with a maat, unless the accused has made
bond in the meantime, the arresting officer or & officer having custody of the
accused shall present the accused in person beforagistrate or other judicial officer
for first appearance.

At the first appearance, the judicial officer shall
(1) Inform the accused of the charges;

(2) Inform the accused of the right to the presence aadce of an attorney, either
retained or appointed, of the right to remain gjlamd that any statement made may
be used against him or her;

(3) Determine whether or not the accused desires aimdnised of an appointed attorney
and, if appropriate, advise the accused of the gs#ige for filing a written
application;

(4) Inform the accused of the right to a pre-indictmeammitment hearing, that the
hearing will be postponed if the accused requeddgianal time to prepare its case,
and inform the accused that giving a bond retusn&bhlrraignment or trial shall be a
waiver of the right to a commitment hearing althow@gmagistrate may in his or her
discretion hold a commitment hearing pursuant teRG.2(A);

(5) Schedule a commitment hearing if authorized anmeqtiested by the defendant and
so notify the prosecuting attorney and the lawceffihaving custody of the accused,;

(6) In cases of warrantless arrest, unless a subsege&rmination of probable cause
has been made, make a fair and independent detdromrof probable cause for the
arrest;

(7) Inform the accused of the right to grand jury itiient in felony cases, to accusation
in misdemeanor cases, to uniform traffic citatioriraffic cases, and the right to trial
by jury, and, in felony cases, when the next grang will convene; in felony cases
subject to O.C.G.A. 17-7-70.1 (involving violatioo6O.C.G.A. 16-8-2, 16-8-14, 16-
8-18, 16-9-1, 16-9-2, 16-9-20, 16-9-31, 16-9-33;9187, 16-10-52, or 40-5-58),
inform the accused that if the commitment hearggxpressly waived or the accused
is bound over after the commitment hearing, théridtsattorney may prepare an
accusation or seek an indictment;

(8) Inform the accused that the accused or his or ttemay may waive the right to a
commitment hearing; and

(9) Set the amount of bail if the offense is not ondab& only by a superior court
judge, or so inform the accused if it is.
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Uniform Superior Court Rule 26.1

Immediately following any arrest but not later thé&® hours if the arrest was without a
warrant, or 72 hours following an arrest with a raat, unless the accused has made
bond in the meantime, the arresting officer or & officer having custody of the
accused shall present the accused in person beforagistrate or other judicial officer
for first appearance.

At the first appearance, the judicial officer shall
(A) Inform the accused of the charges;

(B) Inform the accused that he has a right to remademtsithat any statement made may
be used against him, and that he has the righhd¢optesence and advice of an
attorney, either retained or appointed,;

(C) Determine whether or not the accused desires aimdnised of an appointed attorney
and, if appropriate, advise the accused of thessétyefor filing a written application;

(D) Inform the accused of his or her right to a latex mdictment commitment hearing,
unless the first appearance covers the commitmeatirilg issues, and inform the
accused that giving a bond shall be a waiver ofititg to a commitment hearing;

(E)In the case of warrantless arrest, make a fair @fidble determination of the
probable cause for the arrest unless a warrantbleas issued before the first

appearance;

(F) Inform the accused of the right to grand jury iniaient in felony cases and the right
to trial by jury, and when the next grand jury wabnvene; [In state court, see State
Court Rule 26.1(F).]

(G)Inform the accused that if he or she desires tovavihese rights and plead guilty,
then the accused shall so notify the judge ordkedfficer having custody, who shall
in turn notify the judge.

(H) Set the amount of bail if the offense is not onabé only by a superior court judge,
or so inform the accused if it is.
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IN THE SUPERIOR COURT OF DEKALB COUNTY

STATE OF GEORGIA
HENRY DONALDSON, JR., ) 3
Petitioner ) CASE NO.: 06CV8787 —— (é
)
v. | ) PETITION FOR WRIT OF
s ) HABEAS CORPUS
THOMAS BROWN, )
Respondent )

MEMORANDUM

DeKalb County police arrested Petitioner pursuant to warrant 06 W 12760 [Failure to Register
as a Sex Offender] on June 24, 2006. On July 24, 2006, Petitioner’s counsel filed the above-
referenced Petition for Habeas Corpus, alleging that Petitioner “was not brought before a committing
judicial officer within 72 hours after arrest”. The Court heard evidence from Petitioner’s counsel and
Assistant District Attorney Jerry Mason, representing Respondent. At that time, the Court requested
additional information regarding the history of Petitioner’s court appearances.

I. Petitioner was arrested on June 24, 2006.

2. Petitioner’s first apﬁearance before a magistrate, according to information available to

the Office of the District Attorney, was on July 5, 2006 at 5:30 p.m.

3. At this appearance, Petitioner was afforded a preliminary hearing, at the conclusion of
which Judge G. Galbaugh of the DeKalb County Magistrate Court set a bond in the
amount of $10,000.00.

The State concedes, as the defense contends, that Petitioner had a right to be brought before a

magistrate within seventy-two hours of his arrest. It appears that this did not happen, and that

Petitioner was not brought before a magistrate until some eleven days had passed since his
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arrest. Rights however, can be waived; by exercising his right to a preliminary hearing and
submitting to the judgement of the Magistrate Court on July 5, Petitioner impliedly waived his
right to be brought before a magistrate within seventy-two hours after his arrest. A committal

hearing may be a critical stage, but failure to hold such a hearing “does not constitution a

deprivation of a defendant’s constitutional rights ... if a defendant wishes to assert his right to a

conimitment hearing, he must do so promptly and before indictment by filing a habeas corpus
once indictment takes place probable cause has been established and a preliminary

petition ...

hearing serves no purpose”. State v. Godfrey, 204 Ga App 58 (1992).

Defendant has not been indicted, but it is undisputed that he had a preliminary hearing

on July 5, 2006, some nineteen days prior to the filing of the habeas petition. Probable cause has been

established. The habeas petition is moot.

This o  dayof  /Jdad5T . 2006.

Q,L Mid—

JERRYIASON [
ASSISTANT DISTRICT ATTORNEY

STATE BAR NO.: 475648 &
:c =
>o = N
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2 »
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CERTIFICATE OF SERVICE

I hereby certify that I have this day caused a copy of the within and foregoing
MEMORANDUM to be served on defense counsel via internal mail:

Adam Klein, Esq.
Office of the Public Defender

This Q_ day of At/@(ﬂg', 2006.

QJMVM%}?\;

JERRY MASON |
Ga. Bar No. 475648
Assistant District Attorney

700 DeKalb County Courthouse mrq
556 N. McDonough Street aE
Decatur, Georgia 30030 >3
(404) 371-2561 pag--
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IN THE SUPERIOR COURT OF DEKALB COUNTY
STATE OF GEORGIA
REDACTE_[_), Civil Action
Petitioner File No: 06CV8787-8

V.

THOMAS BROWN,
Sheriff, DeKalb County
Respondent

PETITIONER'S BRIEF IN RESPONSE
TO REPONDENT'S MEMORANDUM DATED AUGUST 2, 2006

I. TWO SEPARATE RIGHTS

While they are often discussed together, the nghd prompt first appearance hearing and
the right to a commitment hearing are fundamenwibyinct and independent from one another.
While a commitment hearing could be set for a dateks after an arrest, the law requires that a
first appearance hearing be held “immediately”, #r@accused, in any event, must be brought

before a judge within 72 hout$.

Since the purpose of a commitment hearing is terdehe whether probable cause exists, its
timing is not central to its importance. A commitmédearing held a week or two after arrest
serves the same purpose as one held immediatelyvafidls—putting the question of probable

cause before a court of inquiry.

The purposes of a first appearance hearing are different—and far more urgent. A First
Appearance hearing is the accused’s first oppdstuni be read the charges against him, to be
informed of his rights, to request a lawyer, gedate for a later commitment hearing, and to

receive bond. For these purposes, time is of thenee.

The damage done to a person sitting in jail fovemhedays, without seeing a judge, without

an opportunity to seek bond, not knowing his righist knowing what the charges are against

%0 Uniform Magistrate Court Rule 25.1; Uniform SuperCourt Rule 26.1.
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him, is immeasurable. A hearing on Day Twelve doething to remedy the grievous harm

caused by the State’s dereliction of its legal duty

The State concedes that “[p]etitioner had a righbé brought before a magistrate within
seventy-two hours of his arrest’it seems, however, to be the State’s contentianttfis right
is one it is entitled to ignore. If a hearing halier 227 hours of incarceration is good enough,

then the “72 hour rule” has no meaning at all.
Il . DEFENDANT’SRIGHT TO COUNSEL

The State contends (“Petitioner was afforded aimpneary hearing”) that a commitment
hearing was held at the same time as Petitionest dppearance hearing on July 5, 2006, at
5:30P.M.

Assuming, that the State is correct, defendantahaght to counsel on July 5. Although a
first appearance hearing is not a “critical stafpe”Sixth Amendment purpos&sa commitment
hearing (or preliminary hearing) {8.In order to hold a commitment hearing at the tivfdirst
appearance, without the benefit of an attorneyemtidint must make a knowing and intelligent

waiver of the right to couns&f.There is no evidence at bar that he did so.
. “l MPLIED WAIVER ?”

Even if Mr. Redacted did properly waive his right to counsel and condudepreliminary
hearing at the time of his tardy first appearantduy 5, his continued pre-indictment detention

would still be unlawful.

The State contends that “by exercising his righ& toreliminary hearing and submitting to
the judgment of the Magistrate Court on July 5,itPeker impliedly waived his right to be

brought before a magistrate within seventy-two kafter his arrest®

31 Respondent’s memorandum of August 2, 2006

32 State v. Simmons, 260 Ga. 92 (1990).

3 State v. Godfrey, 204 Ga.App. 58 (199e also Coleman v. Alabama, 399 U.S. 1, 9-10 (1970).
3 Faretta v. California, 422 U.S. 806 (1975).

% Respondent’'s memorandusupra note 31.
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The State provides no authority for this impliedwea, and in fact, has provided no evidence
that, on July 5, Petitioner even knew he had at igla hearing within 72 hours which might be
waived. Brought to court after eleven days in j&if, Donaldson had no opportunity to refuse to
participate and no opportunity to confer with caeindlothing in the facts or the law before this
court suggest that Petitioner, by his actions, mekeowing waiver of the right to a prompt first

appearance.

The State in its memorandum quofgate v. Godfrey, citing that failure to hold a hearing
“does not constitution [sic] a deprivation of aeledant’s constitutional rights® This is correct,
but only insofar as the rights granted by OCGA 1Z64and Uniform Rules argatutory, not
constitutional. While the right to a prompt firgigearance may not be written in the Georgia or
U.S. Constitutions, it is, nevertheless, the lawidSJustice Sears, concurring Traylor v.
Chitwood:

[T]he language of Rule 26.1 is mandatory, and @usirt's ruling today should
not be misconstrued to mean that under differectunistances, a failure to hold
a first appearance hearing will always be harmégss so long as an accused is
later indicted. In order to avoid the needlesstfai®on of criminal prosecution,
in addition to the possibility of subjecting itsétf unnecessary civil litigation, the
State will do well to adhere to the mandatory laaggiof Rule 26.’

IV. “B EFORE INDICTMENT ”

The rest of the quotation frortate v. Godfrey in the State’s memorandum supports
Petitioner’s position that the appropriate remeatyef violation of the rights protected by OCGA
817-4-26 and the Uniform Rules of Superior and Mdtagte Courts is release—a “habeas corpus

petition” filed “before indictment.”

While Godfrey does state that, after indictment, the issuesdtrioup by -26 are moot, State
has provided no support for its position a pregtrdienthabeas petition is not valid.

The law provides a clear right and a clear remediis caseREDACTED is entitled to be

released.

3% Respondent’'s memorandusupra note 31:See also State v. Godfrey, 204 Ga. App. 58 (1992).
%266 Ga. 793
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IN THE SUPERIOR COURT OF DeKALB COUNTY

STATE OF GEORGIA

HENRY DONALDSON, JR., )
Petitioner, ) CASE NO.: 06 CV 8787-8

)

VvS. )

)

THOMAS BROWN, Sheriff )

DeKalb County, )

Respondent. )

)

ORDER DISMISSING CRIMINAL WARRANT AND
RELEASING PETITIONER HENRY DONALDSON, JR.
FROM CUSTODY

On August 1, 2006 the Petition for Writ of Habeas Corpus filed by Henry
Donaldson, Jr. came before the Court for a hearing. The State was represented by Jerry
Mason of the District Attorney’s Office. The Petitioner was represented by Adam Klein
of the Public Defender’s Office. The proceedings were recorded by Court Reporter

Michelle Davis.

Neither party introduced any testimony. The parties stipulated the following

facts:
1. A warrant was issued June 23, 2006 for the arrest of Henry Donaldson, Jr.;
2. Henry Donaldson, Jr. was arrested June 24, 2006;
3. On July 5, 2006 there was a hearing;
4. Donaldson did not have any hearings prior to July 5t
5. It was more than 72 hours after arrest that Donaldson was provided with a
hearing;
6. Bond has been set for the Donaldson in the amount of $10,000.00;
7. There has been no indictment of Donaldson as of August 2, 2006.

At the time of the hearing, the Court requested that the District Attorney provide

the Court with more information about the July 5™ hearing by 4:00 p.m. August 2, 2006.
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The Court further directed the Public Defender to provide the Court with a memorandum

in support of his legal arguments and allowed the District Attorney to also provide the

Court with any additional law relevant to the matter. \

The District Attorney, in his Memorandum submitted to the Court on August 2,
2006, stated that the hearing on July 5, 2006 was a preliminary hearing, but no transcript,
tape or other evidence was submitted by the District Attorney. The Court takes judicial
notice that the State has control over any recordings of the pre-indictment proceedings in

criminal matters in DeKalb County.

The back of the original warrant 06W 12760, provided to the Court at its request,
provides a form for the Magistrate to complete at the time of a “Committal Hearing” or

upon the waiver of the same by the Petitioner. The back of the warrant is blank.

The Court has no way of determining whether the requirements of Superior Court
Rule 26.1 or Magistrate Court Rule 25.1 have been afforded the Petitioner since no
evidence has been entered on this issue. Specifically, there is no evidence in the record
that the Petitioner was provided notice of when and where the commitment hearing
would be held and it is undisputed that the Petitioner was not afforded a “first

appearance” hearing within seventy-two (72) hours of arrest.
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As it has been alleged under oath that the Petitioner was never provided notice of
the time and place of the commitment hearing and the State having offered no evidence

to rebut the sworn statement, the Court hereby GRANTS Petitioner’s requested relief.

DeKalb County Criminal Arrest Warrant Number 06 W12760 is hereby and

accordingly DISMISSED and the Sheriff is hereby directed to RELEASE the Petitioner
INSTANTER.

2 2
SO ORDERED, this day of August, 2006.

State of Georg

ia, By Designation

cc: Adam Klein, Esq., Counsel for Petitioner
Jerry Mason, Asst. District Attorney
Jaek M. MeLaughlin
Senior Judge

State of Georgla
By Designation
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