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Senior Housing—Legal Alert
The First Nation-wide Land Use Right

Legislation on Senior Housing

By Michael Qu & Flora Lu

Law View Partners Law Office, Shanghai, China

Ever since the emergence of the senior housing industry in China several years ago, land use right
regulations for senior housing are always fuzzy and hard to understand, and therefore makes this
challenging business even more difficult for private investors.

Beijing is the first municipal government that introduces pilot approach on land acquisition procedure for
senior care projects, but the most highlighted cases are the recent land biddings in the city of Shenzhen.
Early this month, two plots in Shenzhen for the special purpose of senior care facility were acquired by
two companies—an insurance company and a private investment company, after rounds of bids. The
bidding was over-heated, as many industry insiders comment, that the land grand price as a result has
been too high for a typical senior care business to perform profitably in the operation.

Moreover, the Ministry of Land and Resource (“MLR”) has in many occasions reiterated the difference
between a senior living project and a real estate project, the latter of which is always being developed in
disguise of a senior care project in order to receive some preferential policies from local government.
Apparently, the MLR has realized the chaos market needs more than just some clarifications, but a
systematic reform, to differentiate “real” senior housing projects from those disguised ones, is urged to be
implemented sooner better than later. In light of this, the Guiding Opinion on Utilization of Land Use
Right for Senior Care Facility (“Guiding Opinion”) was timely published on April 17, representing itself
as a market stabilizer to cool down reckless development of senior housing projects in some cities.
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Corporate Compliance Seminar

In order to help more business operators and managers to better understand the Corporate Compliance,
Law View Partners organizes this Compliance Seminar to share our experiences in this area. This seminar is
consisted of the below four parts which will be lectured by Partners of Law View Partners Law Office and
Special Guests (language: Mandarin):

(a) Understanding the nature of “ Corporate Compliance”; (b) Compliance Managements on anti-commercial
bribery, anti-monopoly and anti-unfair competition; (c) Prevention and Control of legal risks on labor issues
during enterprises operations; (d) Compliance Management for Merger and Acquisition deals

Seminar time: 14:00-16:30 May 23, 2014 (Friday)

Seminar address: Floor 3, Shanghai Greenland Marriott Hotel, No. 99 JiangBing Road, HuangPu District,
Shanghai

For more information of the Seminar, please click:
http://www. lawviewer. com/index. php?m=en&a=newsview&id=272
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Let’s therefore take a brief look at the Guiding Opinion and analyze what impacts it might make on the
industry.

A clear definition of land use right for senior care facility

Pursuant to the Guiding Opinion, land use right for the special purpose of senior care facility is limited
only to those facilities that Establish License is to be granted by the local Ministry of Civil Affairs
(“MCA”). In contrast, other commercial facilities with the planning of senior resident’s hotel, clubhouse
or malls are falling out of the definition of senior care facilities in this Guiding Opinion, even though in
many cases they are functioning as aged-care service premises. In other words, real estate projects will be
treated differently from senior care projects—the latter is encouraged by the government but the former
1sn’t.

Restrained by the current land system, it is still impossible to create a stand-alone category of “senior
care land”. However, the Guiding Opinion clearly provides only one category where land for senior care
facility can be acquired or leased for the construction and operation of senior care facility—it is the land
purposed for public infrastructure with the function of medical care or social welfare. Other options to
acquire new places for senior care facilities will only be available in scattered community-based
infrastructure premises (however, it only applies to new acquisition of plots, repurposing of existing
properties falls out of this limitation).

Land leasing will take place of land granting

Leasing could be a workable way to control the increasing price through traditional bidding mechanism.
In a typical land granting, a bidder shall pay in advance of 50 years’ land premium so to enjoy the land
use right during the term, which means a huge amount of investment should be in place for real assets, in
a business profits are generated very slowly. In order to encourage more private capital to invest in the
sector, the MLR now prefer to provide land for senior care facilities by means of leasing instead of
granting, and therefore, with more flexible arrangement of lease terms (50 years at most), payment
arrangement of rent, and usage parameters, the land users can save more money at the first stage of
investment so to put their capital in a right way on the operation stage. To attract more private investors
to participate in the construction of for-profit senior care facilities, the new procedure of land provision
will be implemented in a non-discriminated way that local authorities cannot set aside any pre-condition,
e.g. qualification or credit level, upon the bidders who are willing to acquire or lease the land..

One thing to be noted is that the above procedure is only applied to land granting or leasing for for-profit
senior care projects. For those not-for-profit ones, land can be allocated with no fees or price to be paid.
However, that will be rare cases for private investors.

Tightening administration on the utilization of land

Administrative rules in planning, utilizing and development of land provided through the procedure in
accordance to the Guiding Opinion are more tightened than before, reflecting in the below aspects:

(@) In order to control the size of communities, master planning of a senior living community
normally shall be within 3 hectares, with some exceptional of 5 hectares where hospitals or
rehabilitation facilities are built along with the senior houses;

(b) Land Utilities Conditions shall explicitly provide the construction area, ratio, investment
conditions and construction period, even the handover, operation, management and further
supervision methods after completion of the construction. This actually has been implemented in
some cities, for example the land grant case in Shenzhen we mentioned in the beginning of this
article. As a supplementary document of the Land Utilities Conditions, the bidder has signed an
agreement with the local MCA to guarantee senior care facilities will be constructed and operated
in accordance to the requirements from local authority;
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(c) Land Use Right can be entirely transferred or leased, but cannot be separately transferred or
sub-leased. This restriction is to prevent speculation of users from getting profit from the
transaction of the land acquired. In those entirely transferring or lease of land use right, although
it is not explicitly expressed in the Guiding Opinion, usually local MLR or MCA will reserve a
priority right to buy-back with a pre-set price;

(d) The Land Planning cannot be changed. Local MLR has the right to take back the land use right
without any compensation to the user in case it is developed for residential or commercial
purpose, which is contrary to the approved planning;

(e) In order to stimulate the financing approaches for investors, it is stipulated in the Guiding
Opinion that the land use right granted or leased can be mortgaged:;

(F) Another two requirements in respect to the design and operation are (i) it is recommended single
room space of senior houses to be within 40m?; and (ii) lease and service agreement between
operators and senior residents should not exceed a period of 5 years, and residents will have
priority rights of renewal upon expiry of the lease term. It is easy to understand that point (i) is a
reasonable requirement to optimize the design and utilization of senior houses, but the point (ii),
in our views, is hard to understand. It might be from the legislator’s perspective to behave the
financial activities of the operators and protect consumer’s rights by limiting very long-term
leasehold and service arrangement. However, to what extent such a requirement is enforceable by
the local MLR is really questionable. We expect relevant authorities will have further clarification
to this point.

Undoubtedly, the Guiding Opinion is just to govern the land provision territory for the special purpose of
senior care service in order to prevent commercial development of senior housing with those land
acquired at a lower price. There are still many senior living projects constructed on the land acquired for
residential, commercial, industrial or even educational purpose, the development of which are yet to be
regulated. Moreover, it has to be responsible to many other governmental departments as well. More
important thing is, the enforcement effects of the Guiding Opinion by local authorities are yet to be
tested. For example, what if one user of the special purposed land constructs only portion of the
properties as senior care facilities which is in compliance with the administration of MCA but develops
the remaining portion with a more commercial approach close to real estate development, such as selling
membership card to perspective residents? We doubt the legitimacy of this approach under the context of
the Guiding Opinion; however, we are hesitated to jump into that conclusion as there is no expressly
prohibition we can find in the Guiding Opinion or other relevant regulations. Problems like this will not
be solved by single legislation from one governmental department. The senior housing is still a nascent
market that could take decades to get matured, from both the regulatory and self-discipline sides.
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