MORRISON ‘ FOERSTER

Client Alert

July 24, 2014
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By James W. Huston, Erin M. Bosman, and Kimberly R. Gosling

Earlier this year, in the widely followed In re: Actos (Pioglitazone) Products Liability Litigation matter, a Louisiana
federal jury ordered a drug manufacturer to pay $6 billion in punitive damages and $1.5 million in actual
damages.l An adverse ruling and instruction from the judge regarding spoliation of evidence likely played an
important role in the verdict. The spoliation ruling stemmed from a litigation hold imposed in a separate lawsuit
almost ten years earlier. Below we suggest a number of steps that can help prevent a similar outcome for
manufacturers in future cases.

THE SPOLIATION RULING

Even though the Actos MDL did not begin until 2011, the spoliation ruling focused on a litigation hold issued by
the manufacturer in 2002 that involved the same drug. The broadly worded hold required the manufacturer to
retain “any and all documents and electronic data which discuss, mention or relate to Actos.” The hold had never
been lifted and had been refreshed multiple times between 2002 and 2011.

The court held that the litigation hold created a duty to preserve evidence beginning in 2002, and that the
manufacturer violated that duty by intentionally destroying documents subject to the hold and relevant to the
Actos MDL. As a result, the court allowed the jury to hear evidence of spoliation. The court also issued an
instruction allowing the jury to freely infer that the destroyed documents and files would have been helpful to the
plaintiffs or detrimental to the manufacturer.’

The court further sanctioned the manufacturer by ordering the manufacturer to continue to reconstruct the deleted
files at its own cost. Finally, the court stated that it would entertain a request by the plaintiffs to shift costs,
including attorneys’ fees, incurred for all third-party discovery that was required to establish the manufacturer’s
violations and that would not otherwise have been conducted.

LESSONS LEARNED

The In re: Actos ruling does not alter the protection that broad litigation holds provide to manufacturers in product
liability litigation. But the ruling starkly exposes the underappreciated risk of maintaining a litigation hold for years.

Indeed, a never-ending litigation hold may create preservation duties that extend well after the original litigation
has ended. For instance, an unending hold may impose a duty to ignore certain routine document destruction
policies, such as cleaning out a former employee’s mailbox after his or her departure, or permanently deleting
emails after a certain period of time. Any failure to comply with the hold may lead to harsh sanctions years later.

! The jury also awarded $3 billion in punitive damages against the U.S. marketer of the drug.

2 The sanctions were based on both the manufacturer's violation of Rule 37 and willful abuse of the judicial process, which the court has
inherent power to sanction.
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And in multidistrict litigation, the effect of such sanctions may be multiplied in future trials arising from the same
MDL.

It is therefore critical to implement a continuous monitoring system that enables a manufacturer to know which
holds are in place, which products are involved, and which custodians have preservation duties. The system
must also enable the manufacturer to know the status of all pending and expected litigation so that the
manufacturer can determine whether each hold remains necessary. In many cases, it may be possible to lift a
hold as soon as the associated lawsuit ends. In other cases, this may not be possible because the hold may
relate to other current or anticipated litigation (including litigation involving completely unrelated injuries), which
means that the manufacturer has a continuing duty to preserve.3 Either way, manufacturers should routinely take
stock of their litigation holds and determine whether any can be lifted.

The Sedona Conference Journal has published useful guidelines regarding the termination of litigation holds.* It
advises that organizations conduct a custodian and data cross-check when litigation ends, to determine whether
there are any other ongoing preservation obligations. Once satisfied that the information is not subject to other
duties, the organization should notify all recipients of the litigation hold notice and other relevant personnel that
the litigation hold has been terminated.® This advice underscores the importance of clearly and formally lifting the
hold, to avoid confusion about whether and when the hold ended.

The In re: Actos ruling also serves as a reminder of several other steps that manufacturers can take to ensure
that broad litigation holds do not lead to the type of sanctions imposed in the Actos MDL.

First, when a litigation hold is in place, the manufacturer must make sure that all relevant custodians receive the
hold and comply with it. It is not enough to assume that the recipients are following their obligations. The
manufacturer instead needs to take steps to confirm and document compliance. When multiple related entities
are involved in the lawsuit, compliance should be coordinated so that it is consistent across organizations, both
domestic and foreign.

Furthermore, the manufacturer should monitor compliance on an ongoing basis, beyond the initial stages of the
hold. This includes periodically reminding all relevant custodians that the litigation hold is in place (for instance,
by reissuing the hold), taking steps to confirm and document compliance, and assessing whether routine
document destruction measures may interfere with the duty to preserve.

% In general, “whenever litigation is reasonably anticipated, threatened, or pending against an organization, that organization has a duty to
undertake reasonable and good faith actions to preserve relevant and discoverable information and tangible evidence.” The Sedona
Conference Commentary on Legal Holds: The Trigger & The Process (The Sedona Conference Journal, Volume I, Fall 2010) at 267
(footnotes omitted), available at
https://thesedonaconference.org/publication/The%20Sedona%20Conference%20Commentary%200n%20Legal%20Holds.

4 The Sedona Conference is an organization that holds conferences and issues working group statements about various complex litigation
issues, including best practices for e-discovery. It also publishes selections from these conferences and working groups in a journal. The
Actos court referred generally to the 2003 and 2007 Sedona Conference Working Group publications on best practices for electronic
document discovery.

® The Sedona Conference Commentary on Legal Holds: The Trigger & The Process, supra note 3, at 287.
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Morrison & Foerster’'s Product Liability Group defends and provides counsel to product manufacturers and
suppliers of all types of products. We serve as trial and national coordinating counsel in product liability and toxic
tort cases, including class actions, multiparty serial tort litigation, mass tort litigation, and multidistrict litigation
proceedings. We bring to every case a wealth of experience, a keen understanding of the multifaceted issues
confronted by manufacturers, and the skills and knowledge to communicate scientific and medical defenses to
juries. To learn more about our product liability practice, click here.

To read our other product liability client alerts, please click here.
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About Morrison & Foerster:

We are Morrison & Foerster—a global firm of exceptional credentials. Our clients include some of the largest
financial institutions, investment banks, Fortune 100, technology and life science companies. We've been
included on The American Lawyer’s A-List for 11 straight years, and Fortune nhamed us one of the “100 Best
Companies to Work For.” Our lawyers are committed to achieving innovative and business-minded results for our
clients, while preserving the differences that make us stronger. This is MoFo. Visit us at www.mofo.com.

Because of the generality of this update, the information provided herein may not be applicable in all situations
and should not be acted upon without specific legal advice based on particular situations. Prior results do not
guarantee a similar outcome.
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