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REGULATORY FOCUS ON COLLEGES AND
UNIVERSITIES IS INCREASING

By Marla K. Conley

In the last two weeks, both the IRS and Congressional offi-
cials announced major milestones in the increasing regula-
tory focus on colleges and universities.

First, the IRS emphasized misreported taxable income and
employee compensation in its Final Report from the IRS
Colleges and Universities Compliance Project, released on
April 25, 2013 (the “Final Report”).

Chairman Charles W. Boustany, Jr. (the “Chairman”), of
the Subcommittee on Oversight of the Committee on Ways
and Means (the “Subcomittee”), then announced that the
Subcommittee would hold a hearing on the Final Report
on Wednesday, May 8, 2013. In his comments announcing
the hearings, the Chairman expressed great concern about
alarming widespread noncompliance suggested by the Fi-
nal Report.

This focus on colleges and universities follows reviews
by the IRS of several other particular segments of the
tax-exempt sector, which reviews often lead to increased
regulations and oversight. For example, the IRS issued its
Final Report on its Hospital Compliance Project in Feb-
ruary 2009, after releasing an Interim Report on the Tax-
Exempt Hospitals and Community Benefit Project in July
2007. Closely following this Hospital Final Report, the
Affordable Care Act (the “ACA”) was enacted in March
2010, adding new requirements that hospitals must satisfy
in order to be described in section 501(c)(3), as well as
new reporting and excise taxes. The IRS has been working
since the adoption of the ACA to revise the IRS Form 990
and the related Schedule H to allow hospitals to report the
necessary information, resulting in an enormous adminis-
trative burden for both the IRS and the reporting hospitals.

Colleges and universities have been waiting for the Final
Report since the related Interim Report was released in
May 2010. The Final Report states that “[t]he multi-year
project, begun in 2008, included a questionnaire sent to
400 colleges and universities and subsequent audits of 34
selected academic institutions. The final report focuses on
the results of these examinations, especially in the areas of

unrelated business income and executive compensation.”
Out of these 400 colleges and universities, “[t]he IRS
selected 34 of the 400 for examination because their ques-
tionnaire responses and Form 990 reporting indicated po-
tential noncompliance in the areas of unrelated business
income and executive compensation.”

Examinations of these 34 colleges and universities dem-
onstrated significant underreported, or misreported, Unre-
lated Business Taxable Income (“UBTI”), resulting in:

* Increases to UBTI for 90% of colleges and universities
examined totaling about $90 million.

+ Disallowance of more than $170 million in losses and
Net Operating Losses (NOLs, i.e., losses reported in one
year that are used to offset profits in other years), which
could amount to more than $60 million in assessed taxes.

* Over 180 changes to UBTI reported for 30 different spe-
cific activities, most of which were:

= Fitness, recreation centers and sports camps
= Advertising

= Facility rentals

= Arenas

= Golf

The Final Report also raises questions about the approval
of compensation for highly compensated employees. It
states that, “although most private colleges and universi-
ties examined attempted to meet the rebuttable presump-
tion standard, about 20% of them failed to do so because
of problems with their comparability data.” In the details
of the compensation analysis, the Final Report includes
a myriad of data points for compensation paid to various
levels of employees at each of small, medium, and large
colleges and universities, although the Final Report is
careful to note that this data does not represent a statisti-
cally valid sample.
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http://www.irs.gov/pub/irs-tege/CUCP_FinalRpt_042513.pdf
http://www.irs.gov/pub/irs-tege/CUCP_FinalRpt_042513.pdf
http://www.irs.gov/pub/irs-tege/frepthospproj.pdf
http://www.irs.gov/Charities-&-Non-Profits/Charitable-Organizations/Hospitals-and-Community-Benefit-Interim-Report
http://www.irs.gov/Charities-&-Non-Profits/Charitable-Organizations/Hospitals-and-Community-Benefit-Interim-Report
http://www.irs.gov/pub/irs-tege/cucp_interimrpt_052010.pdf
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The Final Report notes other errors found in employment
tax and retirement plan issues. It also provides data and
analysis on endowment funds, which other critics have ar-
gued adopt unreasonably low spending rates. These critics
seek to impose payout requirements on the endowments
of colleges and universities similar to those imposed upon
private foundations.

The Final Report and the Subcommittee hearings could
have repercussions for both college and universities as
well as other segments of the tax-exempt sector. The Fi-
nal Report notes that its problematic UBTI and compensa-
tion findings could be indicative of misreporting across the
sector. It suggests, therefore, looking at these issues more
broadly. The Chairman also noted that the hearing would
be “an excellent opportunity to discuss the results of the
compliance project and examine areas for improvement in
oversight, with an eye toward comprehensive tax reform.”

The upcoming Subcommittee hearing will likely affect the
direction of further regulatory focus, and we encourage
our clients to stay updated on the discussion. 4
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