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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF KINGS 

----------------------------------------------------------------------------------X 

XXXXXXXXXXXXXXXXXX, 

 

     Plaintiff(s)   Index No. XXXXX/XX 

 

         -against-                           

                                     NOTICE OF MOTION 

XXXXXXXXXXXXXXXXXX, 

 

     Defendant(s) 

----------------------------------------------------------------------------------X 

S I R S : 

 PLEASE TAKE NOTICE, that upon the annexed affirmation of XXXXXXXXXXX dated June 25, XXXX, 

and the copy of the proposed amended answer and the exhibits annexed thereto and all the pleadings and 

proceedings heretofore had herein, the undersigned will move this Court before an IAS Motion Support Part at the 

Courthouse located at 360 Adams Street, Brooklyn, New York, on the 17th day of August, XXXX at 9:30 a.m. in 

the forenoon of that day or soon thereafter as counsel can be heard, for an Order permitting Defendant, 

XXXXXXXXXXXXXXXXX. to amend its answer and for summary judgment pursuant to C.P.L.R. 3212 and for 

such other and further relief as this Court deems just and proper. 

 PLEASE TAKE FURTHER NOTICE, that answering affidavits, if any, are required to be served on the 

undersigned at least seven (7) days prior to the return date of this motion pursuant to C.P.L.R. 2214(b). 

 

Dated:  XXXXXXXX, New York 

 XXXXX XX, XXXX 

      Yours, etc., 

 

      XXXXXXXXXXXXXX 

      Attorneys for Defendants 

      Office and P.O. Address 

      XXXXXX 

      XXXXXXX, NY XXXXX 

      (XXX) XXX-XXXX 

       

XXXXXXXXXXXXXXXX 

Attorneys for Plaintiff(s) 
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XXXXXXXXXX 

XXXXXX, NY XXXXX 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF KINGS 

----------------------------------------------------------------------------------X 

XXXXXXXXXXXXXXXXXX, 

 

     Plaintiff(s)   Index No. XXXXX/XX 

 

         -against-                           

                                     NOTICE OF MOTION 

XXXXXXXXXXXXXXXXXX, 

 

     Defendant(s) 

----------------------------------------------------------------------------------X 

 XXXXXXXXXXXXXXX, an attorney duly admitted and licensed to practice in the State of New York, 

hereby affirms the following under penalty of perjury: 

 I am of counsel to XXXXXXXXXXXXXX, which represents Defendant XXXXXXXXXXXX to amend 

their answer to allege the affirmative defense that, "the Defendant alleges that the vehicle alleged to have been 

involved herein was stolen from the Defendant prior to the alleged incident.  As there was no permission or consent 

to its use said remedy is a complete bar to the maintenance of the present action." 

 Additionally, this affirmation is submitted in support of Defendant XXXXXXXXXXXXXXXXX's motion 

seeking an order granting summary judgment in their favor based upon said affirmative defense. 

 The relevant facts of this action are more fully stated in the annexed affidavit of merit of XXXXXX 

XXXXXX, owner of XXXXXXXXXXXXXXX.  As per XXXXXXXXXX's affidavit, he had parked the GMC 

tow truck in the driveway outside the shop, locked the vehicle, put the keys inside the shop which he then locked up 

for the night and left the premises.  He was informed later that evening that the tow truck had been involved in an 

accident and he reported it as stolen at that time.  Also annexed is a copy of the police recovery report. 

 Through an office error the affirmative defense was not alleged in Defendant XXXXXXXX's answer dated 

December 4, XXXX. 

 

 The law is clearly settled that, "...motions for leave to serve amended pleadings should be liberally granted 

unless the rights of the parties are substantially prejudiced."  Anderson v. University of Rochester, 

91 A.D.2d 851 

 

 "Where the party opposing a motion to serve an amended pleading cannot demonstrate prejudice resulting 

directly from the delay, denial of the motion has been deemed an abuse of discretion." Murray v. 
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City of New York, 43 N.Y.2d 400, 401 N.Y.S.2d 773, 372 NE 2d 560, rearg. dsmsd. 45 N.Y.2d 

966, 412 N.Y.S.2d 1025, 384 NE2d 692; (emphasis added) (cf. Caruso v. Hoyer & Co., 79 A.D.2d 

670, 671, 433 N.Y.S.2d 877). 

 In the instant case there has been absolutely no prejudice to Plaintiff, as there is no action Plaintiff could 

have taken that would have changed the result.  Moreover, Plaintiff has known the facts which form the basis of this 

motion, since the inception of this lawsuit.  As stated by one Court: 

 

 Inasmuch as all of the affirmative defenses and counterclaims sought to be interposed via the proposed 

amended verified answer are supported by the facts already developed and known to both parties 

since the inception for the case, the granting of the subject motion would not unduly prejudice the 

Plaintiffs. . . 

 In the absence of such factors as substantial prejudice to the Plaintiffs or the patent futility of the proposed 

amendment, the trial court abused its discretion in denying the appellant's motion.  Cutwright v. 

Central Brooklyn Urban Development Corp. 127 A.D.2d 731, 512 N.Y.S.2d 128, 129 (emphasis 

added). 

 In the case at bar, as well, there is no prejudice to Plaintiffs and the proposed amendment is not futile.  

Therefore, the motion to amend Defendant XXXXXXXXXXXXXXXX's answer should be granted.  The 

Appellate Division, Second Department has ruled on this issue numerous times and has stated: 

 . . .there was no prejudice attributable to the failure to plead the defense of worker's compensation in the 

answer, and, as it appeared from the bill of particulars that the Plaintiff was an employee of the 

Defendant, the obligation of alleging non coverage fell upon the Plaintiff (Murray v. City of New 

York, 43 N.Y.2d 400, 407, 401 N.Y.S.2d 773, 372 NE2d 560).  While the exclusivity of worker's 

compensation as a remedy  may, be waived, such waiver is `accomplished only by a Defendant 

ignoring the issue to the point of final disposition itself' (Murray v. City of New York, supra, p. 407, 

401 N.Y.S.2d 773, 372 NE2d 560).  Burgos v. City of New York, 98 A.D.2d 788, 470 N.Y.S.2d 

18, 19 (emphasis added). 

 Under these circumstances, the motion to amend Defendant XXXXXXXXXXXXXXXX's answer should 

be granted.  Upon granting said motion an Order granting summary judgment in favor of Defendants 

XXXXXXXXXXXXXXXX should also be granted.  As stated previously, the law is clearly settled. 

 Courts consistently grant motions for summary judgment in favor of the Defendants when the actions are 

barred by the Defendant.  As such, this portion of the motion should be granted as well. 

 WHEREFORE, it is respectfully requested that Defendant XXXXXXXXXXXXXXXX's motion be granted 

in its entirety. 
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Dated:  XXXXXXXX, New York 

 XXXX XX, XXXX 

 

 

 

                                 

           XXXXXXXXXXXXXXX 


