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MOFCOM Issues Its Eighth Conditional Clearance—Minority 
Shareholders Beware 

November 17, 2011 

McDermott Will & Emery has a strategic alliance with MWE China Law Offices, a separate law firm based in 

Shanghai.  This  China Law Alert was authored by MWE China Law Offices lawyers Carlo Carani and James Jiang.  

Before granting its approval of Alpha V’s acquisition of Savio, China’s Ministry of Commerce (MOFCOM) required the 

private equity fund to divest its 27.9 per cent stake in Savio’s rival Uster.  With this decision, MOFCOM has signalled 

its willingness to closely scrutinize the influence of minority shareholders when conducting merger reviews under 

China’s Anti-Monopoly Law. 

On 31 October 2011, China’s Ministry of Commerce (MOFCOM) announced conditional approval for the acquisition 

by Alpha Private Equity Fund V, through its subsidiary Penelope Company Limited, of Savio Macchine Tessili S.P.A.  

This is the eighth decision in three years in which MOFCOM applied conditions before giving approval for an 

acquisition in China.  MOFCOM required Alpha V to sell its 27.9 per cent interest in Uster Technologies Co., Ltd., a 

company that has a duopoly with Savio in the market for electronic yarn clearers.  Savio, through its wholly owned 

subsidiary Loepfe Brothers Ltd, has a market share—both globally and within China—for electronic yarn clearers of 

about 52 per cent, while Uster holds the remaining 48 per cent market share.  The requirement to sell its shares in 

Uster is aimed at reducing the risk that Alpha V’s control of Savio, together with its significant equity interest in its only 

competitor Uster, would lead to a restriction of competition. 

Length of Review Process 

The period between the acceptance of the initial filing regarding the acquisition of Savio and MOFCOM’s acceptance 

of the completed filing was approximately seven weeks.  This relatively lengthy duration has typically been the case 

with merger reviews under China’s competition regime.  As such, the Savio decision provides a clear example that, 

along with the time needed to prepare and submit the initial filing (which usually requires a series of consultations 

with MOFCOM), businesses should be mindful to allot sufficient time for this additional period in respect of multi-

jurisdictional filings that require merger clearance.  MOFCOM’s increasingly long delays must be built into any closing 

and financing arrangements. 
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MOFCOM Analysis 

With regard to the substance of the case, following extensive consultations with third parties, MOFCOM indicated that 

it had concerns the proposed transaction may have the effect of eliminating or restricting competition in the relevant 

market (i.e., the market for electronic yarn clearers). 

In reaching its conclusion, MOFCOM examined if Alpha V, as a 27.9 per cent stakeholder in Uster, could influence 

the business operations of Uster.  The decision statement indicates that various aspects of Uster were analyzed, 

including: its shareholding structure, the voting mechanism of its general shareholders’ meeting, attendance records 

of its general shareholders’ meetings, and the composition and voting mechanism of its board of directors.  MOFCOM 

determined that the possibility could not be excluded that Alpha V could influence Uster’s business operations.  As 

such, the proposed transaction (with Alpha V owning Savio/Loepfe while continuing to have a 27.9 per cent equity 

interest in Uster) would likely unduly exclude and/or restrict competition in the relevant market. 

MOFCOM also indicated that there were significant barriers for new entrants into the relevant market.  Two barriers in 

particular were singled out.  In its decision statement MOFCOM noted that: key technologies for electronic yarn 

clearers are already well protected through the various intellectual property rights of established market participants; 

and it is generally difficult for a new entrant to quickly develop the economies of scale essential to making a 

successful entry into any sector of the textile machinery manufacturing industry (e.g., the market for electronic yarn 

clearers).  In sum, with the likelihood of a new entrant coming into the relevant market low—if not altogether 

impossible—MOFCOM made clear that coordination between Uster and Loepfe arising from the proposed transaction 

would not be impeded by a new entrant into the relevant market. 

In order to ameliorate MOFCOM’s anti-competitive concerns, the transaction parties proposed (and MOFCOM 

ultimately accepted) that Alpha V must: 

• Dispose of any Uster shares by transferring such equity interests to one or more independent third parties 
within six months 

• Notify MOFCOM of the identity of any transferees, the transaction volume(s) and the estimated closing date 
of any transaction 

• Not unduly influence Uster’s business operations prior to the completion of the divestiture 

• Appoint an independent trustee to supervise the divestiture 

 

http://www.mwe.com/�
http://www.mwe.com/�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d5384565-a9c3-4a80-843d-8ae9974c2272.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/14e4914b-94cb-4801-b548-6b5c1fa73a50/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d4e06126-bfab-4713-9f2d-b10ca83ef115.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d7f3ffa6-bd1f-4055-93a8-4cc50d53a3e0/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d73ac78f-00b3-459d-9078-4718c41a500d.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/b3f43ce0-784e-4a3d-bec4-7952103bfcce/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/78bd58b5-2d9f-46bd-9237-cd0e26136649.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/60c8b0f8-badd-486f-a2ae-731d99145cce.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/edc64bb6-82de-43ca-b21b-bbe6b9b26161.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/fa2f0972-3548-4a78-b7aa-8ca8cb391323/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/44fe7bdc-d977-4d68-b53e-ad6a51f26070.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/17cadc62-060d-4e27-9312-94d95e725bbe.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/23d92976-d977-4ab1-b56a-65eb0f33ebcc.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/dd158ef5-9817-4eb2-8e41-a293be535145/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/32abcf6c-c82a-444b-b389-aa0d4e0a69e4.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/c46d47fc-e9f5-4241-a005-716a663a6ab5.cfm�
http://www.mwechinalaw.com/�


 

 
 

 
 

MCDERMOTT W ILL &  EMERY                                                                                                                       WWW .MW E.COM 
 
Boston   Brussels   Chicago   Düsseldorf   Houston   London   Los Angeles   Miami   Milan   Munich   New York   Orange County    
Paris   Rome  Silicon Valley   Washington, D.C. 

Strategic alliance with MWE China Law Offices (Shanghai)    

 

Minority Shareholder Control & Notification 

The Savio case is perhaps most notable for illustrating how MOFCOM addresses the potential influence of a minority 

shareholder.  Although currently there is no formal guidance as to how MOFCOM will make such a determination, the 

Savio case seems to indicate that its analysis would be largely in line with the wording regarding the definition of 

control in the draft version—subsequently omitted in the final version—of the Measures for the Notification of the 

Concentration of Business Operators issued for public comment in January 2009.  The draft defined “control” with 

respect to a minority shareholder as having decision-making power regarding any of the following: the appointment of 

one or more board members or key managers, financial budgets, sales, pricing or significant investments; or other 

important managerial and/or operational matters. 

Whatever the precise formula that MOFCOM will use going forward—MOFCOM is likely to issue clarification on the 

definition of control at some point in 2012—the Savio case certainly puts private equity funds on notice that 

MOFCOM may deem their purchase or sale of holdings in companies that operate in a particular industry sector as 

concentrations subject to notification. 

Other Comments 

Given that all parties concerned are foreign entities, it will be interesting to see how MOFCOM will effectively 

supervise whether Alpha V is exercising undue influence over Uster’s business operations prior to divestiture, and 

Alpha V’s implementation of the plan to transfer its shares in Uster. 
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