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Have you considered who will be making health care decisions for you if you cannot make them
yourself? Under the Health Care Surrogate Act, 755 ILCS 40/1, the State of lllinois has established a plan
for your decision-making authority, even if you have not established a plan on your own. The Act
clarifies the rights and responsibilities of those involved in making often critical decisions on behalf of
patients.

As part of the estate planning process, clients are urged to consider what will happen once they no
longer have the ability to make important decisions about their own health and well-being. A properly-
executed Health Care Power of Attorney, or a Living Will answer many of these important questions.

What happens if a person fails to execute one of these planning documents? The good news is that you
still have a remedy if you have not prepared them. If no health care power of attorney is made, and no
direction is given through a Living Will, the State of Illinois offers some potential relief... albeit with
certain drawbacks. Authority to transfer decision-making is permitted under the Health Care Surrogate
Act. That legislative act creates an order of priority to certain individuals to obtain the ability to make
decisions on your behalf.

The surrogate process will be utilized if (a) a physician has determined and recorded that you cannot
make decisions yourself, and (b) you do not have an applicable living will, declaration for mental-health
treatment, or a Power of Attorney. Your surrogate may even have the right to forego life-sustaining
treatment if you have one of a few qualifying conditions, such as a terminal condition. Your surrogate
may also petition the Court to make decisions regarding your mental health treatment.

Having a Health Care Power of Attorney (or even a Living Will), however, is superior to relying upon the
Health Care Surrogate Act. First, there will be no confusion or disagreement regarding who may make
the decisions. Secondly, your Power of Attorney must follow your specific, written directions, rather
than rely on their own opinion. The maker of the Power of Attorney can directly address life-sustaining
treatment questions or decisions regarding mental health. Finally, and perhaps most persuasive, is the
notion that all of these benefits can be accomplished without an expensive, time-consuming court
process that is required with the Health Care Surrogate Act. So plan ahead!

The information in this article is not, nor is it intended to be, legal advice. You should consult an attorney for advice
regarding your individual situation. We invite you to contact us and welcome your calls, letters and electronic mail.
The information provided to you through this web site, or by our e-mail and regular mail communications to you
does not, in and of itself, create an attorney-client relationship. Contacting our office does not create an attorney-
client relationship. The Law Offices of Edward P. Graham provides legal advice only through our initial
consultations or pursuant to a contract for legal services entered into by our office. Please do not send any
confidential information to us until such time as an attorney-client relationship has been established. Past results
afford no guarantee of future results. Every case is different and must be judged on its own merits. The choice of a
lawyer is an important decision and should not be based solely on advertisements.



