





managing those assets to maximize long-term value, not for short-term earnings.?®
Rather than provide three years of audited historical financial statements for SpinCo,
Lehman offered to provide an audited opening balance sheet and up to three years of
prospective financial statements, with additional information about the underlying
properties and their cash flows.?0

After an initial meeting with the SEC on August 12, 2008, Lowitt was “cautiously
optimistic.”?" Wieseneck believed that the SEC was ready to be “helpful” in connection
with the need for the required waiver.?> The next day, McGee reported to the Board
that it would be “easier” for the SEC to grant the waiver if Lehman made SpinCo “a
liquidating entity, not an ongoing operating business.”?* The waiver also would permit
Lehman to announce the spin-off transaction at the same time it made public its third

quarter 2008 earnings.?* However, making SpinCo a liquidating entity had adverse

229 Letter from John T. Bostelman, Sullivan & Cromwell, to John White, SEC, re: SpinCo - Proposed Term
Sheet (Aug. 19, 2008), at pp. 3-4 [EY-LE-LBHI-KEYPERS 3670025], attached to e-mail from John T.
Bostelman, Sullivan & Cromwell, to Larry Wieseneck, Lehman, et al. (Aug. 19, 2008) [EY-LE-LBHI-
KEYPERS 3670023].

20 Id. at p. 3.

21 E-mail from Ian T. Lowitt, Lehman, to Paolo R. Tonucci, Lehman (Aug. 12, 2008) [LBEX-DOCID
2642438].

22 E-mail from Larry Wieseneck, Lehman, to Daniel Kerstein, Lehman, et al. (Aug. 12, 2008) [LBEX-
DOCID 2642438].

23 Lehman Brothers Holdings Inc., Minutes of Meeting of Board of Directors (Aug. 13, 2008), at p. 3
[LBEX-AM 003879].

234 Id
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consequences, including making the spin-off taxable to shareholders.”?> Lehman hoped
to avoid making SpinCo taxable.?*

Lehman submitted a SpinCo “Proposed Term Sheet” to the SEC on August 19,
2008, seeking a formal waiver of the financial statement requirement of Reg. S-X Rule 3-
14.%7 According to the proposed term sheet: “[Lehman] believes that, in light of the
diverse characteristics of Spinco’s holdings, presenting property-specific financial
statements for select operating real estate assets would not convey meaningful
information regarding Spinco.”?® Lehman proposed to present additional tabular data
for operating real estate assets, in addition to three years of forecasts “without auditors’
report.”?® The proposed term sheet contained no reference to SpinCo as a “liquidating
entity.”>0 [t states that SpinCo’s assets “will be managed to maximize long-term value
for Spinco shareholders.”?4

Lehman also sought permission not to use mark-to-market accounting for

SpinCo.22 On August 20, 2008, Fuld reported to the Board of Directors that Lehman

235 Id .

26 See, e.g., Lehman, Discussion Materials for the Board of Directors [Draft] (July 19, 2008), at p. 10
[LBHI_SEC07940_404357] (“SpinCo will need to be deemed a viable stand-alone operating business for
’40 Act, accounting purposes and to effect a tax-free distribution.”).

27 Letter from John T. Bostelman, Sullivan & Cromwell, to John White, SEC, re: SpinCo - Proposed Term
Sheet (Aug. 19, 2008), at p. 2 [EY-LE-LBHI-KEYPERS 3670025], attached to e-mail from John T. Bostelman,
Sullivan & Cromwell, to Larry Wieseneck, Lehman, et al. (Aug. 19, 2008) [EY-LE-LBHI-KEYPERS
3670023].

28 Id. at p. 3.

29 ]d. at p. 2.

240 Id. at pp. 1-5.

241 1d. at pp. 3-4.

22 Examiner’s Interview of Richard S. Fuld, Jr., May 6, 2008, at pp. 6-8.
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and the SEC had “resolved” all of SpinCo’s accounting problems except for the mark-to-
market accounting requirement, which remained an “open item.”> Specifically,
Lehman hoped to avoid using “fair value” accounting (i.e., mark-to-market accounting
under SFAS 157 and 159) in reporting the value of SpinCo’s real estate loan assets, > and
to use “hold to maturity” accounting for SpinCo’s debt securities.> Lehman senior
officers believed that avoiding mark-to-market accounting for SpinCo’s assets was
critical to SpinCo’s feasibility,¢ but it would require Lehman to be a pioneer in

obtaining the SEC’s agreement to allow that accounting treatment.2*

23 See Lehman Brothers Holdings Inc., Minutes of Meeting of Board of Directors (Aug. 20, 2008), at p. 2
[LBEX-AM 003891].

24 Id.; Letter from Martin Kelly, Lehman, to Wayne Carnall, SEC, re: request to describe why Spinco does
not represent the sale of a business and is not required to apply fair value accounting after the initial
transfer of assets (Aug. 21, 2008), at p. 1 [LBEX-DOCID 1298065], attached to e-mail from Robert W.
Downes, Sullivan & Cromwell, to Larry Wieseneck, Lehman, et al. (Aug. 21, 2008) [LBEX DOCID
1297924]; see also Fair Value Measurements, Statement of Fin. Accounting Standards No. 157 (Fin.
Accounting Standards Bd. 2008); The Fair Value Option for Financial Assets and Financial Liabilities,
Statement of Fin. Accounting Standards No. 159 (Fin. Accounting Standards Bd. 2008).

25 While the “hold to maturity” issue applied specifically to debt securities, which was only 10% of
SpinCo’s assets, Lehman also argued that it should not be required to use “fair value” accounting for the
bulk of the loans, which was almost 70% of SpinCo’s assets. Lehman wanted to account for the loans “at
amortized cost with amortization of discount or premium under the effective yield method and subject to
reserve for loan losses,” or essentially the same method Lehman wanted to use for debt securities. See
letter from Martin Kelly, Lehman, to Wayne Carnall, SEC, re: why SpinCo is not required to apply fair
value accounting (Aug. 21, 2008), at p. 10 [LBEX-DOCID 1298065].

26 E-mail from David Goldfarb, Lehman, to Martin Kelly, Lehman, et al. (Aug. 27, 2008) [LBEX-SIPA
007017].

247 See Lehman Brothers Holdings Inc., Minutes of Meeting of Board of Directors (July 22, 2008), at p. 6
[LBEX-AM 003866]. Accord Examiner’s Interview of David O’Reilly, Oct. 26, 2009, at p. 4; Examiner’s
Interview of Thomas A. Russo, May 11, 2009, at p. 9; Examiner’s Interview of Paul A. Hughson, Oct. 28,
2009, at pp. 9-10; Examiner’s Interview of Thomas H. Cruikshank, Oct. 8, 2009, at p. 9.
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Lehman made a written request for SpinCo’s accounting treatment in a
confidential letter to the SEC on August 21, 2008.2¢ Lehman requested that the SEC not
require SpinCo to provide audited historical financial statements.* It contended that
the transfer of assets from Lehman to SpinCo was not an acquisition of a business under
S-X Rule 3-05 and Rule 11-01(d), nor were those assets an operating real estate business
under S-X Rule 3-1420 Lehman further explained that avoiding mark-to-market
accounting was essential:

[It is] critical to Spinco’s asset management philosophy, as well as

investors in Spinco, that the accounting framework of Spinco reflect

fundamental asset valuations realizable over longer time horizons, as
opposed to valuations reflective of current market liquidity. This is the
foundation of Spinco and the key to its success. . .. If Spinco were subject

to fair value accounting, we believe that it would be at a competitive

disadvantage to its peers and would not be able to manage the assets in a

fundamentally different manner than how Lehman must manage the

assets now and therefore would not be able to maximize value for its
shareholders.>!

Lehman'’s letter stated that under U.S. GAAP an entity that can demonstrate the
intent and ability to hold debt securities to maturity is entitled to use “hold to maturity”

accounting for those assets.? In SpinCo’s case, that meant valuing the bulk of its assets

“at amortized cost with amortization of discount or premium under the effective yield

28 Letter from Martin Kelly, Lehman, to Wayne Carnall, SEC, re: why SpinCo is not required to apply fair
value accounting (Aug. 21, 2008) [LBEX-DOCID 1298065], attached to e-mail from Robert W. Downes,
Sullivan & Cromwell, to Larry Wieseneck, Lehman, et al. (Aug. 21, 2008) [LBEX-DOCID 1297924].

2 Id. at pp. 3-7.

20 Id. at pp. 3-4.

»1]d. atp. 2.

22 Id. at pp. 8-9.
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method and recognition of any other-than-temporary declines in value in earnings.”?
However, Lehman’s formal request letter also emphasized that SpinCo would use “hold
to maturity” accounting only for its post-spin financial reporting.?* Initially, SpinCo
would record the assets on its balance sheet “at their fair value at the date of transfer,”
and its ongoing quarterly and annual filings would include “fair value-related
information in footnotes and supplemental disclosures.”>5 The letter stressed that
SpinCo would not resemble a liquidating trust.2

On August 27, 2008, the SEC responded, telling Lehman that the SEC “[had] not
seen a spin off which is not a business (therefore requiring 3 yrs of audited historical
financial statements) but are willing to give on this.”?” While the SEC basically
conceded the issue of historical financials in Lehman’s favor, Lehman’s management
believed that the SEC was seeking to engage in “horse trading” over the issues.?®
Citing “investor protection” concerns, the SEC offered to grant Lehman waivers of
other requirements (e.g., three years’ historical financials, auditor-reviewed financial

projections and updated projections and financial statements) in exchange for Lehman

23 Id. at p. 10.

»4Id. at p. 15.

255 Id

26 Id. at p. 13 (“We view the profile of [SpinCo’s] Initial Assets and the actions necessary to monetize
them to be inconsistent with the basic principles of a liquidating trust, for which fair value accounting
would be required.”).

27 E-mail from Martin Kelly, Lehman, to Thomas A. Russo, Lehman, et al. (Aug. 27, 2008) [LBEX-SIPA
007017].

28 E-mail from David Goldfarb, Lehman, to Martin Kelly, Lehman, et al. (Aug. 27, 2008) [LBEX-SIPA
007017].
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agreeing to apply fair value accounting to SpinCo’s assets through SFAS 159.2 Lehman
resisted those trade-offs, arguing that not using fair value accounting was both
“critical” to SpinCo’s success and typical for entities of its type.?® Lehman insisted that
its proposed accounting treatment was the “right answer.”?*! Lehman also asked its
accountants, Ernst & Young, to contact the SEC on Lehman’s behalf.>2

On August 28, 2008, Lehman resolved the open issues with the SEC.2* The
agreement permitted SpinCo to avoid fair value accounting in exchange for an
agreement to provide updated financial projections for three years.?* Lehman agreed
that SpinCo would use “hold to maturity” accounting for its debt securities (with

provisions for expected loan losses) and would not have to use mark-to-market

259 E-mail from Martin Kelly, Lehman, to Thomas A. Russo, Lehman, ef al. (Aug. 27, 2008) [LBEX-SIPA
007017].

2600 E-mail from David Goldfarb, Lehman, to Martin Kelly, Lehman, et al. (Aug. 27, 2008) [LBEX-SIPA
007017].

261 Id

262 Id.; e-mail from David Goldfarb, Lehman, to William ]. Schlich, Ernst & Young (Aug. 28, 2008) [LBEX-
DOCID 2997901].

263 See e-mail from Martin Kelly, Lehman, to Larry Wieseneck, Lehman, et al. (Aug. 28, 2008) [EY-LE-
LBHI-KEYPERS 0907577] (“I spoke with Wayne Carnall [SEC] to accept their offer. Specific agreement
for the record is as follows: Initial 3 yr PFI [Projected Financial Information] prepared on a GAAP basis
with no audit attestation. Annually updated PFI through initial 3 yrs with fixed end date and no audit
attestation. Non-fair value accounting basis as outlined in our letter of August 21. Waiver on Rule 3-14
with no separate F/S [Financial Statement] required for significant properties subject to exposures being
consistent with with those outlined in our letter of August 21. No historical F/S. Initial opening audited
BS [Balance Sheet] at fair value. Other portfolio stratification information as outlined in the term sheet.”);
e-mail from William J. Schlich, Ernst & Young, to Janet E. Truncale, Ernst & Young, et al. (Aug 29, 2008)
[EY-LE-LBHI-KEYPERS 0162146]; see also e-mail from David Goldfarb, Lehman, to Beth Rudofker,
Lehman (Aug. 29, 2008) [LBEX-DOCID 1609099] (“We did get agreement from Securities Exhange
Commiss yesterday for non-fair value acct’'g. We agreed to update projections for 2 years, in lieu. Great
answer for us and logical since historical cost acct’g is reflective of business plan.”).

264 Id
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accounting for its real estate loan assets.*> However, SpinCo would continue to value
its equity securities at fair value, and SpinCo’s initial balance sheet would be at fair
value.>6 The SEC also agreed not to require SpinCo to file three years of audited
historical financial statements.” Goldfarb lauded the result as a “Great answer for
us.”268

By the end of August 2008, Lehman still had not decided whether SpinCo would
be organized as a C-corp or a partnership.*® Accordingly, Lehman could not resolve
whether it would be possible to claim tax-free status for the distribution of SpinCo’s

assets to Lehman’s shareholders.?7°

265 E-mail from Martin Kelly, Lehman, to Larry Wieseneck, Lehman, et al. (Aug. 28, 2008) [EY-LE-LBHI-
KEYPERS 0907577]; see also e-mail from David Goldfarb, Lehman, to Beth Rudofker, Lehman, et al. (Aug.
30, 2008) [LBHI_SEC07940_015928]; e-mail from Martin Kelly, Lehman, to Daniel Kerstein, Lehman, et al.
(Sept. 10, 2008) [LBHI_SEC07940_916922].

266 E-mail from Martin Kelly, Lehman, to Larry Wieseneck, Lehman, et al. (Aug. 28, 2008) [EY-LE-LBHI-
KEYPERS 0907577].

267 Id

268 E-mail from David Goldfarb, Lehman, to Beth Rudofker, Lehman (Aug. 29, 2008) [LBEX-DOCID
1609099].

269 Letter from John T. Bostelman, Sullivan & Cromwell, to John White, SEC, re: SpinCo - Proposed Term
Sheet (Aug. 19, 2008), at p. 1 [EY-LE-LBHI-KEYPERS 3670025], attached to e-mail from John T. Bostelman,
Sullivan & Cromwell, to Larry Wieseneck, Lehman, et al. (Aug. 19, 2008) [EY-LE-LBHI-KEYPERS
3670023]; e-mail from Ian T. Lowitt, Lehman, to Daniel Kerstein, Lehman, et al. (Aug. 30, 2008) [LBEX-
SIPA 003759] (“At the risk of stating the extremely obvious, [a] key issue [in deciding between C-Corp or
partnership] is not upsetting our SEC agreement.” Earlier in the same e-mail chain, Yoav Wiegenfeld,
Lehman, states to Larry Wieseneck, et al.: “If we want to do a tax free spin for shareholders the entity will
have to be a c-corp.”); Lehman, The Gameplan (Sept. 2008), at p. 3 [LBHI_SEC07940_653637] (“[SpinCo]
[]ikely to be treated as a C-Corp.”).

20 See, e.g., e-mail from Larry Wieseneck, Lehman, to Shaun K. Butler, Lehman, et al. (Aug. 29, 2008)
[LBHI_SEC07940_651788] (“[W]e can not refer to Spinco as a Liquidating Trust. It can never be discussed
as akin to one not that it is one. It neither is liquidating nor is it a trust. I want to highlight this because it
is currently referenced as such in the document and this is a huge accounting issue. If it were a Liq Trust,
we would end up in a very bad place accounting wise.”); e-mail from Yoav Wiegenfeld, Lehman, to Larry
Wieseneck, Lehman, et al. (Aug. 30, 2008) [LBEX-SIPA 003759] (“We need to determine whether we can
do a tax free spin, which depends on . . . identifying a qualifying active trade or business (we discussed
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On September 3, 2008, Fuld reported to the Board that Lehman had received
confirmation from the SEC that Lehman had “resolved with the SEC the major points
that were required to be addressed for the proposed transaction to proceed,” and
indeed, that SpinCo was “proceeding nicely.”?”!

D. Early September 2008: Preparing to Announce “REI Global”

In late August 2008, Lehman began to develop a strategy to announce SpinCo to
the public during its third quarter earnings call.?> At the beginning of September 2008,
Lehman confirmed to the news media that it was planning to spin off its troubled real
estate assets into a separate company; one report called it a “’/bad Lehman’ spinoff.”?7
On September 4, 2008, Lehman learned that Bloomberg was preparing to run a story

reporting that Lehman would contribute $5 billion of equity to SpinCo, with “$3 billion

Aurora) . . . . We are in the process of vetting Aurora as a qualifying business and once we are
comfortable it meets the tax requirements we expect to immediately go to the SEC.”). Accord Examiner’s
Interview of Richard S. Fuld, Jr.,, May 6, 2009, at pp. 7-8 (Fuld recalled that SpinCo had to be a non-
operating entity to avoid mark-to-market treatment, but as a result, the spin-off was no longer tax-free.
Fuld said that Lehman never resolved that issue.).

71 Lehman Brothers Holdings Inc., Minutes of Meeting of Board of Directors (Sept. 3, 2008), at pp. 1-2
[LBEX-AM 003899].

272 See e-mail from Larry Wieseneck, Lehman, to Herbert H. McDade, IlI, Lehman, et al. (Aug. 27, 2008)
[LBHI_SEC07940_1237670]; e-mail from Larry Wieseneck, Lehman, to Shaun K. Butler, Lehman, et al.
(Aug. 29, 2008) [LBHI_SEC(07940_651788] (forwarding e-mail draft “Earnings Speech - RSF Remarks,”
announcing formation of “Lehman Commercial Real Estate Partnership”); e-mail from David Goldfarb,
Lehman, to Beth Rudofker, Lehman, et al. (Aug. 30, 2008) [LBHI_SEC07940_015933].

273 Peter Eavis, Lehman’s Sticky Situation - Real Estate Assets Pose Problems Even In Possible Spinoff, Wall St. J.,
Sept. 2, 2008, at p. C10.
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provided by outside investors (possibly KDB).”?* McGee worried that the story may
raise false expectations about the SpinCo announcement.?>

That same day, Lehman gave SpinCo an official name: “Real Estate Investments
(REI) Global” (“REI Global”).?¢ In Lehman internal “Q&A” presentations, as well as
“Gameplan” presentations for investors and rating agencies, Lehman announced that
the creation of REI Global would “remove substantially all of our commercial real estate
(CRE) exposures,” by “transferring the large majority of our commercial real estate-
related assets to an appropriately capitalized new entity.”?” Lehman described REI
Global as nearly ready to “launch.”?# SEC approvals for the new entity were in place,
cash flow forecasts were complete, draft balance sheets were being prepared, and the
process of determining the required consents and transferring assets to REI Global was
underway.”” The Gameplan presentation discussed Lehman’s decision to sell 55% of

IMD, and the need to raise $3 billion in the fourth quarter of 2008, in advance of the

274 E-mail from Monique Wise, Lehman, to Hugh E. McGee, I, Lehman, et al. (Sept. 4, 2008)
[LBHI_SEC07940_408952].

25 E-mail from Hugh E. McGee, III, Lehman, to Monique Wise, Lehman, et al. (Sept. 4, 2008)
[LBHI_SEC07940_408952] (“If we have a story that says we have outside investors for both equity and
debt and then show up with no outside investors, it could create issues where we have none. Spinco is a
big positive and we need it to be considered as such.”).

276 E-mail from Beth Anisman, Lehman, to Beth Rudofker, Lehman (Sept. 4, 2008) [LBEX-DOCID
1606873].

277 Lehman, The Gameplan (September 2008), at p. 2 [LBEX-DOCID 2727667]; Lehman, Q3 Firmwide
Q&A - Summary (no date), at p. 45 [LBHI_SEC(07940_750660].

278 Lehman, The Gameplan (September 2008), at p. 6 [LBEX-DOCID 2727667]; Lehman, Q3 Firmwide
Q&A - Summary (no date), at p. 49 [LBHI_SEC(07940_750660].

279 Id
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spin.® The internal presentation links the IMD sale to the impact of the spin on
Lehman’s equity capital: “We continue to strengthen our capital position through the
sale of [a] majority stake in IMD and through continuing discussions with strategic
partners following the planned spin-out of REI Global.”2!

Lehman publicly introduced REI Global as part of its earnings preannouncement
on September 10, 2008.252
VI. DISCUSSIONS WITH POTENTIAL STRATEGIC PARTNERS

This Section supplements the discussion in Section III.A.3.c of the Report by
providing details on Lehman’s discussions with additional potential strategic partners
following the near collapse of Bear Stearns.

A. AIG

Lehman held discussions with AIG about a potential transaction starting in 2006
and continuing until after March 2008. In 2006, Fuld had multiple conversations with
Maurice “Hank” R. Greenberg, then Chairman and CEO of AIG, about AIG buying
Lehman.»3 When Greenberg was replaced as AIG’s Chairman, those conversations

continued with Greenberg’s successor, Martin Sullivan.?*

280 Lehman, The Gameplan (September 2008), at pp. 2, 25, 32 [LBEX-DOCID 2727667].

21 Lehman, Q3 Firmwide Q&A - Summary (no date), at pp. 3-4, 53-54 [LBHI_SEC07940_750660].

282 Final Transcript of Lehman Brothers Holdings Inc. Third Quarter 2008 Preliminary Earnings Call (Sept.
10, 2008), at p. 4 [LBHI_SEC07940_3466969]. See Section III.A.3.c of the Report, which discusses the Sept.
10 earnings call in greater detail.

283 Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 21.

284 Id
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In 2008, Fuld continued conversations about AIG buying Lehman with Sullivan,
and Frank Zarb, a former member of AIG’s board and the former acting-Chairman of
AIG2% In March 2008, Lehman drafted a presentation analyzing a potential merger
with AIG, under which AIG would have obtained a 20% stake in Lehman at $50 per
share.?® The presentation described the $50 share price, which was a 25% premium to
Lehman’s book value, as a “con” of the deal.® At some point, Sullivan or Zarb told
Fuld that AIG had huge positions of its own to address, and that AIG would not be able
to deal with Lehman.>%

B. UBS

As early as 2006 or 2007, Fuld met with Marcel Ospel, Chairman of the Board of
UBS, to discuss a potential merger.? Fuld suggested that Lehman merge with
Warburg, UBS’s investment banking unit, and that UBS finance the merger, and
Lehman run the combined firm.?0 Fuld and Ospel met in Switzerland and New York
City in connection with that potential deal.®* Fuld thought that a possible Lehman

merger with UBS remained a real possibility.>? In February 2008, Lehman drafted an

285 Richard S. Fuld, Jr.,Lehman, Call Logs (various dates) [LBEX-WGM 674311; LBHI_SEC07940_016911];
Yalman Onaran & John Helyar, Fuld Sought Buffett Offer He Refused as Lehman Sank (Update 1), Bloomberg,
Nov. 10, 2008; Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 21.

26 Lehman, AIG (March 2008), at p.1 [LBEX-WGM 694967].

27 Id. at p. 2.

288 Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 21.

2% Id. at pp. 21-22.

20 Jd. at p. 22.

291 Id

22 Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 22.
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analysis regarding a merger with UBS.»* That analysis noted that UBS took
significantly larger than expected write-downs in the fourth quarter of 2007, and that
UBS also disclosed significant exposure to high risk assets.?* However, on April 2,
2008, Ospel was replaced as Chairman of UBS because of its large subprime losses, and
subsequently the deal faded away.»> Over the course of April and May 2008, there
were passing references to potential transactions with UBS by Jeremy M. Isaacs, CEO of
LBIE, Jeffrey L. Weiss, Co-Head of Global Finance, and David Goldfarb, Lehman’s
Global Head of Strategic Partnerships, in e-mails to Fuld, but there were no serious
discussions with UBS at that time.>*

C. GE

In late March 2008, Fuld reached out to Jeffrey Immelt, Chairman and CEO of
General Electric.*” Fuld and Immelt discussed a “deal [flor 20%" of a strategic stake in
Lehman.?® According to Paulson, in spring 2008, Fuld had touted GE as a potential

investor at the same time that Fuld told Paulson about the potential Buffett

23 Lehman, Presentation, Project Tiger (Feb. 21, 2008) [LBHI_SEC07940_755446], attached to e-mail from
Timothy G. Lyons, Lehman, to Christopher M. O'Meara, Lehman (Feb. 27, 2008)
[LBHI_SEC07940_755445].

24]d. at p. 3.

25 Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 22.

26 See, e.g., e-mail from Jeffrey L. Weiss, Lehman, to Richard S. Fuld, Jr., Lehman (Apr. 3, 2008)
[LBHI_SEC07940_033729]; e-mail from Jeremy M. Isaacs, Lehman, to Richard S. Fuld, Jr., Lehman (May
26, 2008) [LBHI_SEC07940_034982]; e-mail from David Goldfarb, Lehman, to Richard S. Fuld, Jr., Lehman
(May 29, 2008) [LBHI_SEC07940_035043].

27 Richard S. Fuld, Jr., Lehman, Call Logs (Mar. 27 - Apr. 1, 2008) [LBHI_SEC07940_016916].

28 ]d; Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 13.
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investment.” Paulson told the Examiner that he thought the idea of GE investing in
Lehman was “absurd.”3® On March 30, 2008, Callan e-mailed Immelt a term sheet for
proposed convertible stock.* GE declined to take a strategic stake in Lehman.3

In early August 2008, Fuld briefly discussed with Immelt a joint venture with GE
to spin off some of the commercial real estate held by Lehman and GE.** Fuld could
not recall the details of those discussions, but Fuld assumed that he had received
enough “bad vibes” that he did not press the issue® and it never went forward.3%

D. Carlos Slim

On or about June 23, 2008, Steven M. Lessing, Lehman’s Head of Client
Relationship Management, suggested that Lehman reach out to Carlos Slim, a Mexican
telecommunications billionaire and one of the richest men in the world.?® In early July
2008, Lehman requested that Jeb Bush, who was a Lehman advisor, discuss “Project

Verde” with Slim.?” Jeb Bush had joined Lehman in August 2007 as an advisor in the

2 Examiner’s Interview of Henry M. Paulson, Jr., June 25, 2009, at p. 12.

300 Id .

%1 Lehman, Term Sheet, Summary Terms of the Proposed Convertible Preferred Stock (Mar. 20, 2008
[LBEX-DOCID 1103972], attached to e-mail from Erin M. Callan, Lehman, to Jeffrey Immelt, General
Electric, et al. (Mar. 20, 2008) [LBEX-DOCID 1165875].

302 Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 13.

303 Jd.; Richard S. Fuld, Jr., Lehman, Call Logs (Aug. 4-5, 2008) [LBHI_SEC07940_016969].

34 Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 13.

305 Id

36 See e-mail from Stephen M. Lessing, Lehman, to Richard S. Fuld, Jr., Lehman (June 23, 2008)
[LBHI_SEC07940_035822]. Accord Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 27.

%7 E-mail from Stephen M. Lessing, Lehman, to Richard S. Fuld, Jr, Lehman (June 23, 2008)
[LBHI_SEC07940_035822]; e-mail from Jeb Bush, Lehman, to Matt Casner, Lehman (July 5 2008)
[LBHI_SEC07940_212905].
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Private Equity Group.®® On July 5, 2008, Bush reported that the meeting had been
unsuccessful because Slim “did not express interest in jv or stock purchase. he did say
he would be interested in looking at assets for sale.”*” Lehman did not further pursue a
strategic partnership with Slim.3©

E. Morgan Stanley

On July 11, 2008, Fuld reached out to John Mack, CEO of Morgan Stanley,
regarding a potential merger between Lehman and Morgan Stanley.?"" Fuld knew that a
merger with Morgan Stanley would be challenging because of the overlap between the
tirms’ businesses and their different cultures.’> Nonetheless, Fuld requested a meeting
with Mack, which took place at Mack’s house in Rye, New York on July 12, 2008.313

At that meeting, Fuld and Mack, along with other Lehman and Morgan Stanley

executives, discussed a potential merger between Lehman and Morgan Stanley.>* Fuld

%8 Dan Wilchins, Lehman Hires Jeb Bush as Private Equity Advisor, Reuters, Aug. 30, 2007, available at
http://www.reuters.com/article/idUSN3046902620070830.

309 E-mail from Jeb Bush, Lehman, to Matt Casner, Lehman (July 5, 2008) [LBHI_SEC07940_212905].

310 Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 27. Fuld characterized the discussions
about a deal with Slim as an informal “conversation in the hallway.” Id.

311 Richard S. Fuld, Jr., Lehman, Call Logs (July 11, 2008) [LBHI_SEC07940_016962]; Examiner’s Interview
of Richard S. Fuld, Jr., Sept. 30, 2009, at pp. 27-28.
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[LBHI_SEC07940_036500]; Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 28.
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314 In his interview with the Examiner, Fuld declined to say one side specifically proposed combining the
firms, although the discussion did focus on the impact of such a combination. Examiner’s Interview of
Richard S. Fuld, Jr., Sept. 30, 2009, at p. 28.

55



and Mack both concluded that there was too much overlap between the two firms for
there to be much to gain from a merger.>s

Fuld and Mack had another conversation some time after that meeting in which
Fuld urged that combining Lehman and Morgan Stanley would create a very strong
firm 3¢ Mack subsequently called Fuld to express concern about who would run that
merged company. Fuld responded by telling Mack that he was perfectly willing to step
aside for Mack.?” Ultimately, Mack declined to continue discussions because there was
too much overlap between Lehman and Morgan Stanley, and Morgan Stanley could not
handle a merger at that time.?s

On September 9, 2008, Fuld updated the Board on discussions with two
unspecified “potential domestic partners.”?® One of those potential partners, which
was not named in the Board minutes, was described as having concerns about the
degree of overlap between Lehman and its own business.?

On September 11, 2008, Fuld told the Board that Fuld had recently contacted

Mack about a potential merger, but Mack was not interested because he felt there was

315 Id

316 Id

317 Id.

318 Jd.

319 Lehman Brothers Holdings Inc., Minutes of Meeting of Board of Directors (Sept. 9, 2008), at p. 3 [LBEX-
AM 003910].

320 Id
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too much overlap between the firms, and not enough time for Morgan Stanley to
announce a deal by September 14, 2008.32!

Fuld reached out to Mack again on Sunday, September 14, 2008, because Lehman
was in a “tough spot.”3?2 Mack said there was too much going on for Morgan Stanley to
consider a deal with Lehman.??

F. CITIC

In late July and early August 2008, Lehman discussed a potential transaction
with CITIC Securities Company Limited (“CITIC”), a Chinese securities firm.?* By mid-
July 2008, Fuld was aware of and welcomed contacts with CITIC about a potential
transaction®” and had discussed them with AIG’s Greenberg.?

On August 2, 2008, Lehman created materials for an upcoming meeting with

CITIC.*” Those materials included a PowerPoint presentation proposing that the

321 Lehman Brothers Holdings Inc., Minutes of Meeting of Board of Directors (Sept. 11, 2008), at p. 2
[LBEX-AM 003918].

322 Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 28.

323 Id

324 |d.; Examiner’s Interview of Richard S. Fuld, Jr., Nov. 19, 2009, at p. 18; Examiner’s Interview of Hugh
E. McGee, III, Aug. 12, 2009, at p. 25 (McGee told the Examiner that Gary Parr of Lazard brought CITIC to
Lehman as a potential investor). During his interview with the Examiner, Parr could not recall who “C”
might have been when shown a document referencing CITIC as C. Examiner’s Interview of Gary Parr,
Sept. 14, 2009, at p. 13.

35 See e-mail from Hugh E. McGee, IIl, Lehman, to Richard S. Fuld, Jr., Lehman (July 19, 2008)
[LBHI_SEC07940_213012]; e-mail from Richard S. Fuld, Jr., Lehman, to Herbert H. McDade, III, Lehman
(July 20, 2008) [LBHI_SEC07940_036638]; Examiner’s Interview of Richard S. Fuld, Jr., Sept 30, 2009, at p.
30.

326 Lehman, Richard S. Fuld, Jr., Call Logs (July 25, 28, 2008) [LBHI_SEC07940_016968].

%27 Lehman, Cheat-Sheet - CITIC Securities Strategic Partnership (July 25, 2008) [LBEX-DOCID 492732];
Lehman, Strategic Partnership Discussion Paper (July 25, 2008) [LBEX-DOCID 492750], attached to e-mail
from Marisa Forte, Lehman, to Herbert H. McDade, 1II, Lehman, et al. (Aug. 2, 2008) [LBEX-DOCID
556085]; Lehman, Breakfast Meeting outline (Aug. 2, 2008) [LBEX-DOCID 543493], attached to e-mail
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parties’ transaction should involve Lehman issuing new stock to CITIC, CITIC buying
on the market additional Lehman shares totaling 5%, and CITIC issuing new shares to
Lehman, representing 5% of CITIC’s total shares on the market.®® Lehman further
proposed that CITIC would receive 33% of Lehman’s Asia franchise, and Lehman
would receive 33% of CITIC’s investment banking in China and 49% of CITIC’s fund
management in China.?® In addition, the proposal called for CITIC to make a net
payment to Lehman of between $1.25 billion (based on Lehman’s June 23, 2008 share
price of $21.10) and $4.66 billion (based on a consensus December 2008 target price of
$38.11).3%

On August 4 and 5, 2008, Fuld and McDade met with CITIC Securities’
Chairman and CEO Wang Dong Ming and CITIC securities advisor Donald Tang to
discuss a potential transaction.®® Prior to the meetings, Fuld had told Geithner that he
was in contact with CITIC about a potential transaction.® Geithner advised Fuld that

any deal would be welcome, so long as it was not the sort of deal where CITIC invested

from Marisa Forte, Lehman, to Herbert H. McDade, III, Lehman, et al. (Aug. 2, 2008) [LBEX-DOCID
556085].

38 Lehman, Strategic Partnership Discussion Paper (July 25, 2008), at p. 1 [LBEX-DOCID 492750],
attached to e-mail from Marisa Forte, Lehman, to Herbert H. McDade, IlI, Lehman, et al. (Aug. 2, 2008)
[LBEX-DOCID 556085].

329 Id
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31 Lehman, Richard S. Fuld, Jr., Call Logs (Aug. 4-5, 2008) [LBHI_SEC07940_016969]; e-mail from
Zhizhong Yang, Lehman, to Jasjit Bhattal, Lehman (Sept. 1, 2008) [LBEX-DOCID 2830954]; Examiner’s
Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 30.
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$1 billion in Lehman and Lehman invested $1 billion in CITIC3* In subsequent
meetings with CITIC, Fuld learned that was exactly the kind of deal CITIC was seeking.
Fuld felt that the deal CITIC sought called for CITIC’s investment in Lehman to be on
much more favorable terms than Lehman’s investment in CITIC.3* Fuld told the
Examiner that he left the meetings without a good feeling for the prospect of a possible
deal with CITIC.3% Lehman did not have any further significant contacts with CITIC.3%

G. Sumitomo Mitsui Banking Corporation

In mid-January 2008, Masayuki Oku, the CEO of Sumitomo Mitsui Banking
Corporation (“SMBC”), a Japanese bank, confirmed interest in establishing a strong
relationship with Lehman.3¥ In order to achieve that end, SMBC wanted quietly to
accumulate shares during February and work on partnering ideas.® SMBC wanted a
brief opportunity to perform due diligence prior to investing.’* Fuld was scheduled to
meet with Oku at the end of February 2008.3 There is no evidence to suggest that

anything came of those discussions.
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In late March 2008, Goldfarb suggested reaching out to SMBC to solicit interest in
Lehman’s April capital raise.* On March 30, 2008, Jasjit “Jesse” Bhattal, CEO of
Lehman Asia-Pacific, spoke with SMBC and learned that although SMBC wanted to
participate, timing was an obstacle, given the planned April 1, 2008 announcement of
the offering.*? In late April 2008, Fuld and Goldfarb learned that SMBC was interested
in buying $1 billion of Lehman’s convertible preferred shares, with the goal being a
strategic partnership where SMBC could invest in up to 20% of Lehman.’* Goldfarb
responded that Lehman already had issued convertible preferred and would be
interested only if SMBC wanted to buy “real equity.”** Fuld agreed.’*

On September 4, 2008, Bhattal informed McDade and McGee that senior
executives of SMBC recently told him SMBC that was interested in investing up to $1
billion in “Clean” Lehman.*¢ Later that day, Lehman sent a nondisclosure agreement to

SMBC.» However, on September 5 Lehman learned that SMBC had decided not to

31 E-mail from David Goldfarb, Lehman, to Jasjit Bhattal, Lehman, et al. (Mar. 29, 2008)
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23, 2008) [LBHI_SEC07940_034265].
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35 E-mail from Richard S. Fuld, Jr., Lehman, to David Goldfarb, Lehman, et al. (Apr. 23, 2008)
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36 E-mail from Jasjit Bhattal, Lehman, to Herbert H. McDade, IlII, Lehman, et al. (Sept. 4, 2008)
[LBHI_SEC07940_653470].

37 Lehman, Non-disclosure Agreement [Draft] (Sept. 4, 2008) [LBEX-DOCID 2862475], attached to e-mail
from Brad Whitman, Lehman, to Akio Katsuragi, Lehman, et al. (Sept. 4, 2008) [LBEX-DOCID 3056954]; e-
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sign the confidentiality agreement because SMBC did not think it could make an
investment decision by the end of the next week.**® On September 10, SMBC confirmed
that it still wanted several more days before deciding whether to sign the confidentiality
agreement.’* By September 14, Lazard listed SMBC as a party that had no interest in a
sale or strategic investment in Lehman.3®

H. Standard Chartered Bank

In mid-April 2008, Lehman’s Chief Risk Officer, Christopher M. O’Meara,
considered the possibility of a combination with Standard Chartered, but he concluded
that Lehman’s Executive Committee would not support such a deal.®

On July 15, 2008, McDade informed McGee and Fuld that Lehman was in the

process of reaching out to Standard Chartered.® In a September 14, 2008 presentation

mail from Akio Katsuragi, Lehman, to Jasjit Bhattal, Lehman, et al. (Sept. 5, 2008)
[LBHI_SEC07940_653927].
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attached to e-mail from Brad Whitman, Lehman, to Hugh E. McGee, III, Lehman (Sept. 14, 2008)
[LBHI_SEC07940_410297].
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for Lehman, Lazard listed Standard Chartered as a party that had no interest in a sale or
strategic investment in Lehman.?

L. HSBC

In May and July 2008, Lehman executives made several brief e-mail references to
a potential deal with HSBC,** but no deal moved beyond the theoretical stage.’* Fuld
said that he went to London to discuss a strategic partnership with Stephen Green,
Group Chairman of HSBC, and that the two had conversations in mid-July 2008, but
that those talks were not about a merger or selling Lehman to HSBC.>* On September
14, 2008, Lazard listed HSBC as a party that had no interest in a sale or strategic
investment in Lehman.?”

J. BNP Paribas

On July 15, 2008, McDade informed McGee and Fuld that Lehman was reaching
out to BNP Paribas (“BNPP”), a global banking group headquartered in France.’

However, BNPP told Lehman that BNPP was concerned about several issues related to

33 Lazard, Project Green Situation Overview [Draft] (Sept. 14, 2008), at p. 6 [LBHI_SEC07940_410298],
attached to e-mail from Brad Whitman, Lehman, to Hugh E. McGee, III, Lehman (Sept. 14, 2008)
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%4+ See e-mail from Richard S. Fuld, Jr, Lehman, to David Goldfarb, Lehman (May 16, 2008)
[LBHI_SEC07940_034773]; e-mail from David Goldfarb, Lehman, to Richard S. Fuld, Jr., Lehman (May 29,
2008) [LBHI_SEC07940_035043]; e-mail from David Goldfarb, Lehman, to Richard S. Fuld, Jr., Lehman
(July 12, 2008) [LBHI_SEC07940_036502].

%5 Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 29.

%6 Lehman, Richard S. Fuld, Jr., Call Logs (July 11, 14, 2008) [LBHI_SEC07940_016962]; Examiner’s
Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 29.

%7 Lazard, Project Green Situation Overview [Draft] (Sept. 14, 2008), at p. 6 [LBHI_SEC07940_410298],
attached to e-mail from Brad Whitman, Lehman, to Hugh E. McGee, III, Lehman (Sept. 14, 2008)
[LBHI_SEC07940_410297].
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Lehman.®® Those concerns included the U.S. markets, problems with a European firm
running a Wall Street firm and BNPP’s preference for a deal with Société Générale.3®
Lehman concluded that BNPP was unlikely to be interested in a deal.*' By September
14, 2008, Lazard listed BNPP as a party that had no interest in a sale or strategic
investment in Lehman.3?

K. Royal Bank of Canada

On July 15, 2008, McDade informed McGee and Fuld that Lehman was reaching
out to Royal Bank of Canada.’*® However, Lazard’s September 14, 2008 presentation
listed Royal Bank of Canada as a party that had no interest in a sale or strategic
investment in Lehman.*

L. Société Générale

On July 15, 2008, McDade told McGee and Fuld that Lehman was exploring

Société Générale as a potential partner.’®® However, the September 14, 2008 Lazard
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presentation listed Société Générale as a party that had no interest in a sale or strategic
investment in Lehman.3%

M. Lloyds

On July 15, 2008, McDade described Lloyds as a party to whom Lehman might
reach out.*” The July 22, 2008 Discussion Materials for the Board presentation lists
Lloyds as a party that had not been contacted.’® The Examiner’s investigation did not
uncover any evidence that Lehman contacted Lloyds about a partnership.

N. Mitsubishi UF] Financial Group

In September 2008, the Times Online U.K. reported rumors that Mitsubishi UF]J
Financial Group (“Mitsubishi”), a Japanese bank, would invest in Lehman.’*® On
September 4, a Mitsubishi company spokesperson confirmed that Mitsubishi would not
invest in Lehman.?”® On September 14, Lazard listed Mitsubishi a party that had no

interest in a sale or strategic investment in Lehman.?”!
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O. Nomura Securities

On September 10, 2008, Nomura Securities met with Lehman’s representatives
and said it was interested in a strategic partnership with Lehman.?”> Nomura said that it
would closely analyze Lehman’s third quarter numbers.?”®> On September 12, 2008,
Bhattal had a meeting at Nomura, which he described as “very interesting.”?* On
September 14, 2008, Lazard noted that Lehman had “recent inbound inquiries” from
Nomura.?

On September 22, 2008, Nomura bid successfully for Lehman’s Asian operations,
beating out Standard Chartered, Barclays, CITIC, and Samsung Securities.?

P. Potential Partners Approached by Lehman

By September 14, 2008, Lehman had contacted more than 30 potential strategic
partners.?”” In addition to the parties discussed above, Lehman contacted numerous

other entities.
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Lehman approached Banco Bilbao Vizcaya Argentaria (“BBVA”) during July
2008.7¢  Although BBVA met with Lehman, BBVA was focused on retail banking and
not interested in Lehman.>”

Kohlberg, Kravis & Roberts performed due diligence, but by September 14, 2008,
was not interested in a potential transaction with Lehman.3®

Lehman had exploratory discussions with Texas Pacific Group and Warburg
Picnus but neither party expressed interest in a transaction with Lehman.3!

By September 14, 2008, Lehman also had approached Bank of China, Deutsche
Bank, Abu Dhabi Investment Authority, The Carlyle Group, Chinese Investment Corp.,
Kuwait Investment Authority, Kuwait Industries, Mubadala Development Company
and Qatar Investment Authority, but none of these parties were interested in even

having discussions regarding a potential transaction.*?

38  Lehman, Discussion Materials for the Board of Directors (July 22, 2008), at p. 7
[LBHI_SEC07940_028484].
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APPENDIX 14: VALUATION - CDO

Appendix 14 provides the Examiner’s model prices for the Collateralized Debt
Obligation (“CDO”) securities tested and the assumptions used in performing this
valuation. These model prices are discussed in Sections III.A.2.i(2)(a) & (3) of the
Report. This analysis was performed by Duff & Phelps, the Examiner’s financial
advisor.

CDO Positions, Examiner’s Model Price as of May 31, 2008

A total of $544.5 million of CDO assets were tested by the Examiner’s financial

advisor as of May 31, 2008. The Examiner’s financial advisor’s marks are summarized

below:
. .. Original Rating; May 2008 Rating: .
Name Cusip Asset Composition . . Price
Moody's/S&P/Fitch Moody's/S&P/Fitch

CEAGO 2007-1A Al 14984XAA6 RMBS - Midprime Aaa/AAA/NA Baa2/BB/NA 65.1
and Subprime

CEAGO 2007-1A A2 14984XAC2 RMBS - Midprime Aaa/AAA/NA B2/CCC+/NA 26.3
and Subprime

CEAGO 2007-1A B 14984XAD0 RMBS - Midprime Aa2/AA/NA B3/CCC/AA+ 16.6
and Subprime

CEAGO 2007-1AC 14984XAE8 RMBS - Midprime A2/A/NA Ca/CCC-/NA 0.9
and Subprime

CEAGO 2007-1AD 14984XAF5 RMBS - Midprime Baa2/BBB+/NA C/A/A 1.1
and Subprime

CEAGO 2007-1AS 14984XAB4 RMBS - Midprime Aaa/AAA/NA Al/A/NA 84.2
and Subprime

CBRE 2007-1A D 1248MLAL? 50% CMBS; A2/A/A A2/A/A 50.4
16% CMBS - Credit Tenanat Lease;
26% REIT

CBRE 2007-1A E 1248MLAN3 50% CMBS; A3/A-/A- A3/A-/A- 50.7
16% CMBS - Credit Tenanat Lease;
26% REIT

ACCDOS5AB 00388EAB7 Mostly RMBS - Prime NA/AA/AA NA/AA/AA+ 40.3

NEWCA 2005-7A 3 651065AE4  50% CMBS Conduit; A3/AJA A3/A/A 50.7
20% RMBS;

10% CMBS Large Loans




As discussed above, the assumptions used in estimating the prices for each

CUSIP are as follows:
. . Conditional Forecasted
Name Cusip Discount Margin Default Rate (CDR) Prepayment Rate Loss Collateral
(DM) Severity
(CPR) Loss
CEAGO 2007-1A Al 14984XAA6 659 bps Default Rate Curve 1.0% 55% 27.5%
CEAGO 2007-1A A2 14984XAC2 1747 bps Default Rate Curve 1.0% 55% 27.5%
CEAGO 2007-1AB 14984XAD0 4009 bps Default Rate Curve 1.0% 55% 27.5%
CEAGO 2007-1AC 14984 XAE8 4249 bps Default Rate Curve 1.0% 55% 27.5%
CEAGO 2007-1AD 14984 XAF5 4250 bps Default Rate Curve 1.0% 55% 27.5%
CEAGO 2007-1A S 14984XAB4 659 bps Default Rate Curve 1.0% 55% 27.5%
CBRE 2007-1A D 1248MLAL7 1003 bps” 0.1%" 0.0%" 68% " 5.8%
CBRE 2007-1A E 1248MLAN3 1003 bps 0.1% 0.0% 68% 5.8%
ACCDOS5AB 00388EAB7 1747 bps Default Rate Curve 8.0% 55% 13.0%
NEWCA 2005-7A 3 651065AE4 1003 bps 3.0% 1.0% 68% 12.0%

A monthly default curve was used for Ceago and ACCDO, which are CDOs
backed by RMBS. The default curve construction was done at the RMBS level by
converting ABX indices prices to representative default rates. The default rate curve
changed between May 2008 and August 2008 because of changes in the ABX indices
values. NEWCA and CBRE are CDOs backed primarily by CMBS and conduit loans,
which typically do not require complex default rate modeling; therefore, a constant
default rate was assumed for these CDOs.

The constant default rates for May 2008 and August 2008 were obtained from
Moody’s research reports. In order to estimate prepayment rates, the Examiner’s
financial advisor analyzed the recent amortization history of the underlying collateral
securities. The Examiner’s financial advisor estimated the recovery rates by computing
the weighted average recoveries of each collateral security, as reported by the three

rating agencies, S&P, Moody’s and Fitch. The discount margins were obtained from



JPMorgan Structured Finance research reports for May 2008 and August 2008 based on
the ratings of the CDO tranches.

CDO Positions, Examiner’s Model Price as of August 31, 2008

A total of $415.5 million of CDO assets were tested by the Examiner’s financial
advisor as of August 31, 2008. The Examiner’s financial advisor’s marks are

summarized below:

. . Original Rating: August 2008 Rating: .
Name Cusip Asset Composition i . Price
Moody's/S&P/Fitch Moody's/S&P/Fitch

CEAGO 2007-1A Al 14984XAA6 RMBS - Midprime Aaa/AAA/NA Baa2/BB/NA 59.9
and Subprime

CEAGO 2007-1A A2 14984XAC2 RMBS - Midprime Aaa/AAA/NA B2/CCC+/NA 21.0
and Subprime

CEAGO 2007-1A B 14984XAD0 RMBS - Midprime Aa2/AA/NA B3/CCC/AA+ 12.3
and Subprime

CEAGO 2007-1A C 14984XAE8 RMBS - Midprime A2/A/NA Ca/CCC-/NA 1.0
and Subprime

CEAGO 2007-1AD 14984XAF5 RMBS - Midprime Baa2/BBB+/NA C/A/A 1.2
and Subprime

CEAGO 2007-1A'S 14984XAB4 RMBS - Midprime Aaa/AAA/NA Al/A/NA 80.1
and Subprime

CBRE 2007-1A D 1248MLAL7 '50% CMBS; A2/A/A A2/A/A 42.5
16% CMBS - Credit Tenanat Lease;
26% REIT

CBRE 2007-1A E 1248MLAN3 50% CMBS; A3/A-/A- A3/A-/A- 42.7
16% CMBS - Credit Tenanat Lease;
26% REIT

ACCDO5A B 00388EAB7 Mostly RMBS - Prime NA/AA/AA NA/AA/AA+ 31.6

NEWCA 2005-7A 3 651065AE4  50% CMBS Conduit; A3/AJA A3/AJA 39.0
20% RMBS;

10% CMBS Large Loans




As discussed above, the assumptions used in estimating the prices for CUSIP are

as follows:
R . Conditional Forecasted
Name Cusip Discount Margin Default Rate (CDR) Prepayment Rate Loss Collateral
(DM) Severity
(CPR) Loss
CEAGO 2007-1A Al 14984XAA6 873 bps Default Rate Curve 1.0% 55% 32.0%
CEAGO 2007-1A A2 14984XAC2 2317 bps Default Rate Curve 1.0% 55% 32.0%
CEAGO 2007-1AB 14984XADO 5398 bps Default Rate Curve 1.0% 55% 32.0%
CEAGO 2007-1AC 14984 XAE8 5629 bps Default Rate Curve 1.0% 55% 32.0%
CEAGO 2007-1AD 14984 XAF5 5629 bps Default Rate Curve 1.0% 55% 32.0%
CEAGO 2007-1AS 14984XAB4 873 bps Default Rate Curve 1.0% 55% 32.0%
CBRE 2007-1A D 1248MLAL7 1406 bps” 2.3%" 0.0%" 64% " 3.0%
CBRE 2007-1A E 1248MLAN3 1406 bps 2.3% 0.0% 64% 3.0%
ACCDO5AB 00388EAB7 2317 bps Default Rate Curve 8.0% 55% 19.0%
NEWCA 2005-7A 3 651065AE4 1406 bps 3.7% 1.0% 82% 18.0%




APPENDIX 15: NARRATIVE OF SEPTEMBER 4 THROUGH
15, 2008

Appendix 15 discusses the events between September 4, 2008 and September 15, 2008 in
chronological order, as a reference in support of the text of Sections III.A.3 and 5, and
II.C.6 of the Report.! A chart of Lehman’s stock price by the hour leads the discussion

of each day.
L. September 4, 2008..........ccoeiiiiiiiieiiiiie e 4
A. JPMorgan met with Lehman. ........ccccccocoiiiiiiiiiiiiiie, 5
B. Lehman approached David L. Sokol about SpinCo financing.............cccceevururuenene. 7
IT.  September 5, 2008..........ccoviriiiiiieieiciiiic s 8
A. JPMorgan considered Leman’s condition and prospects. ........c.ccceeuecvvueinieucnnnee 10
1. JPMorgan’s feedback on Rating Agency Presentation...........ccccccoeeiininnnnnnnnee. 10
2. JPMorgan warned Lehman that additional collateral may be required.......... 10
3. JPMorgan talked to KDB.........c.ccoooiiiiiic 12
B. Citi internally downgraded Lehman’s creditworthiness..........ccccocccccvniininnnnnnne. 13
III.  September 7, 2008.........c.ccereiiiiriiieiciiietetc e 13
IV. September 8, 2008..........ccocuriiiiiiiiiiiiiii e 14
A. BofA agreed to begin due diligence. ...........ccccccciviviiiiiiiiniiiii 15
B. Lehman previewed its third quarter 2008 results to Citi........cccccoceerviviriniinnnne. 16
V. September 9, 2008...........cccooiriiiiiiiiiieic s 17
A. KDB’S annOUNCEMEeNLt........cooviiiiiiiiiiiiiiiiiiciciccicccesr s 19
B. Rating agencies reacted..........cccccoccoiviiiniiiiiniiiniiiii e 20
C. Lehman updated its Board. ... 21

! Order Directing Appointment of an Examiner Pursuant to Section 1104(c)(2) of the Bankruptcy Code, at
p- 4, Dkt. No. 2569, In re Lehman Brothers Holdings Inc., No. 08-13555 (Bankr. S.D.N.Y. Jan. 16, 2009).



D. Lehman executed cash deeds with HSBC..........ccccccccoiiiiiiiiiiiniiiiiiice, 22
E. JPMorgan requests an additional $5 billion in collateral. ...........cccccccevriinnnnnnene. 23

F. The JPMorgan Security Agreement, Guaranty, and Amendment to the Clearance

AGTEEIMENT. ..ottt s 24

VI. September 10, 2008..........ccoovriiieiiiiiiiciiiec s 25
A. Lehman’s pre-announcement earnings conference call...........ccccococooviiinnnnnnnn. 26

B. Moody’s placed Lehman’s rating on review. ..........cccccccvviniiinnniccinnincccne, 28

C. Citi told Lehman it cut trading lines. .........cccccoccoviiiiiiniiniiiice, 29

D. Lehman began initial bankruptcy planning. ...........cccoovviiiiiiniiiiniicccne, 29

E. The FRBNY’s agenda for meetings regarding Lehman. ............cccooiiiinnnn 30

F. Barclays contacted the FSA. ........ccccoiiiiiiiiiiccc e, 31
VIL September 11, 2008..........cccoeiiiriiiiiiiiiiiicceteec s 31
A. Fuld resigned from the FRBNY Board..........cccccooiiiiniiniiiiniiniiiiiiinccicce, 32

B. BofA began due diligence............ccoooiiiiiiiiiiii 33

C. Barclays expressed interest in Lehman...........cccceeiviiininiiniiniiiinciicicccne 34

D. JPMorgan requested additional collateral.............cccccoeoivininiiinnniiiicne 35

E. Weil Gotshal continued to prepare for Lehman bankruptcy. ... 36

F. Lehman’s management updated the Board...........ccccccooniiinnnnin 37
VIILSeptember 12, 2008.........cccooiiuiiiiiiniiiiiiiiiicictee s 39
A. Lehman began discussions with Barclays...........c.cccocoeeieiiiiniicce, 40

B. Lehman’s negotiations with BofA. ..........cccooiiii 43

C. Meetings at the FRBINY......ccccooiiiiiniiiiiiiiiiiiiccce s 44

D. Management disclosed bankruptcy planning to the Board. ............ccccoeeinn 45



IX.

XIL.

E. Lehman’s Compensation Committee met...........ccocoeiiiniiiiiniiiics 46

F. Citi amended its Clearing Agreement. ...........c.ccccceeciviiiniiiiiniiininiicincceenee 47
G. Lehman posted $5 billion in cash to JPMorgan..........cccccoeeiiiiiiicccccccncnns 47
H. Liquidity POOL .....cccooiiiiiiiiiiiiiiii e 47
September 13, 2008...........coiiiiiiiiii 48
A. Negotiations with BofA failed. ..........cccccoiiiiiniiinie, 48
B. Barclays discussions continued. ............cccovuiiiininiiiiiininie 49
C. FRBNY informed that bankruptcy planning was skeletal..............ccccccccceviinnies 51
September 14, 2008..........coiiiiiiiiiii 52
A. The FSA refused to waive the shareholder approval requirement for the Barclays

deal. .o 53
B. Lehman reached out to Morgan Stanley. ...........ccccooooiiiniiiniie 54
C. Fuld learned about the United Kingdom’s “rule of insolvency.”..........c.cccccoeuuee. 54
D. FRBNY. ..ottt 55

1. Wall Street consortium agreed to provide $20 billion to facilitate Barclays’

acquisition of Lehman. ..., 55

2. Lehman developed a plan for an orderly liquidation. ..........cccccccooveviiiiinnnnns 55

3. Sunday meetings at the FRBNY.........ccccccooiiiiniiiiiiniiiiiccccs 56

4. The FRBNY expands the PDCF window.........ccccoceciviiiiiiiniiiininiiciccine 56

5. The FRBNY directed Lehman to file for bankruptcy........cccccoevnniiinnnis 58

E. Lehman suggested a sale in bankruptcy to Barclays.........c.ccccocooiiinnniiinnn 59
F. The September 14, 2008 Board meeting............ccccoeeirueiniiininciniiiniieinccniecne, 59
September 15, 2008.........c.coiiiiiiiiiiii s 62
A. Lehman files for bankruptcy protection..........cccoeveeivciniiiinccniiniiiiicccce, 62



B. JPMorgan’s clearing activities. ... 62
C. The FRBNY’s limitation on acceptable collateral.............ccccccoviiiiiiiiniinininnenne. 63

D. Negotiations between Lehman and Barclays. ..........c.cccoooeviiiiiiniiiic 64

I. SEPTEMBER 4, 2008

During the day on Thursday, September 4, 2008, JPMorgan met with Lehman to
discuss Lehman’s anticipated third quarter results.> That same day, Lehman presented
the SpinCo plan to David L. Sokol, the President of Mid American Energy Holdings Co.,
a company majority-owned by Berkshire Hathaway, as part of Lehman’s efforts to
attract outside financing.?

That day, Lehman'’s stock opened at $16.73, down from the previous day’s close
at $16.94. At that point, Lehman’s stock had lost over 60% of its value since March 14,

2008, which was the last trading day prior to the near collapse of Bear Stearns.*

2JPMorgan, Lehman Brothers Holdings Inc. Briefing Memorandum (Sept. 4, 2008), at p. 1 [JPM-2004
0006171], attached to e-mail from Mark G. Doctoroff, JPMorgan, to Barry L. Zubrow, JPMorgan, et al.
(Sept. 3, 2008) [JPM-2004 0006170]; see also Lehman, JPMorgan Agenda (Sept. 4, 2008) [LBEX-DOCID
445367], attached to e-mail from Emil Cornejo, Lehman, to Emil Cornejo, Lehman (Sept. 3, 2008) [LBEX-
DOCID 458321].

3 Lehman, The Gameplan (Sept. 2008) [LBHI_SEC07940_653681], attached to e-mail from Hugh E. McGee,
III, Lehman, to David L. Sokol, MidAmerican Energy Holdings Co., et al. (Sept. 4, 2008)
[LBHI_SEC07940_653680]. Accord Examiner’s Interview of Hugh E. McGee, III, Aug. 12, 2009, at p. 17;
Examiner’s Interview of David L. Sokol, Sept. 22, 2009, at p. 4.

# See Yahoo! Finance, Historical LEH stock prices, available at http://finance.yahoo.com/q?s=LEHMQ.PK.
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A. JPMorgan Met with Lehman

On Thursday, September 4, 2008, Barry L. Zubrow, JPMorgan’s Chief Risk
Officer, and a group of JPMorgan executives met with Lehman’s Chief Financial Officer,
Ian T. Lowitt, Global Treasurer, Paolo R. Tonucci and Chief Risk Officer, Christopher M.
O'Meara, to discuss Lehman’s third quarter results, which were scheduled to be
released on September 18, 2008.> In preparation for the meeting, JPMorgan prepared a
briefing memorandum about, and its executives discussed, Lehman’s “strategy and

challenges.” These issues included Lehman’s anticipated additional write-downs on

5 See JPMorgan, Lehman Brothers Holdings Inc. Briefing Memorandum (Sept. 4, 2008), at p. 1 [JPM-2004
0006171, attached to e-mail from Mark G. Doctoroff, JPMorgan, to Barry L. Zubrow, JPMorgan, et al.
(Sept. 3, 2008) [JMP-2004 0006170]; see also Lehman, JPMorgan Agenda (Sept. 4, 2008) [LBEX-DOCID
445367], attached to e-mail from Emil Cornejo, Lehman, to Emil Cornejo, Lehman (Sept. 3, 2008) [LBEX-
DOCID 458321].



real estate assets, a potential capital injection from KDB, the sale of all or part of the
Investment Management Division (“IMD”) and SpinCo.® The meeting was an
opportunity for Lowitt to update JPMorgan on Lehman’s third quarter earnings and the
status of SpinCo.”

The meeting focused on SpinCo, but the companies’ executives also discussed
issues concerning valuations of Lehman’s collateral, triparty repo and Lehman’s posted
collateral.® Lehman told JPMorgan that it believed JPMorgan was overcollateralized
against Lehman’s intraday risk.” In its briefing memorandum, JPMorgan recognized
that Lehman disagreed with JPMorgan’s collateral valuations and JPMorgan also felt

that collateral substitutions might be necessary.” The memorandum noted that

¢ JPMorgan, Lehman Brothers Holdings Inc. Briefing Memorandum (Sept. 4, 2008), at p. 1 [JPM-2004
0006171], attached to e-mail from Mark G. Doctoroff, JPMorgan, to Barry L. Zubrow, JPMorgan, et al.
(Sept. 3, 2008) [JMP-2004 0006170] (“There is a strong desire at [Lehman] to have open and frank dialogue
with JPM at all levels of our organizations. . . . As [Lehman]’s primary operating services provider,
[Lehman] management want to ensure that we are fully briefed on their strategy and challenges as they
need our support to operate their business.”).

7 Examiner’s Interview of Paolo R. Tonucci, Sept. 16, 2009, at pp. 10-11.

8 See JPMorgan, Lehman Brothers Holdings Inc. Briefing Memorandum (Sept. 4, 2008), at p. 2 [JPM-2004
0006171], attached to e-mail from Mark G. Doctoroff, JPMorgan, to Barry L. Zubrow, JPMorgan, et al.
(Sept. 3, 2008) [JMP-2004 0006170]. Accord Examiner’s Interview of Barry L. Zubrow, Sept. 16, 2009, at p.
7; Examiner’s Interview of Paolo R. Tonucci, Sept. 16, 2009, at p. 11; Examiner’s Interview of Ian T. Lowitt,
Oct. 28, 2009, at p. 17. See Section III.A.5.b of the Report, which discusses the September 4, 2008 meeting
between Lehman and JPMorgan in greater detail.

°1Id.

10JPMorgan, Lehman Brothers Holdings Inc. Briefing Memorandum (Sept. 4, 2008), at p. 2 [JPM-2004
0006171], attached to e-mail from Mark G. Doctoroff, JPMorgan, to Barry L. Zubrow, JPMorgan, et al.
(Sept. 3, 2008) [JMP-2004 0006170].



Lehman’s collateral postings were “part of [its] liquidity pool . . . despite their less than
cash liquidity profile.”"

Lehman presented its SpinCo plan at the meeting; however, JPMorgan left the
meeting with doubts about the plan’s viability.”? Zubrow did not understand how
Lehman could infuse enough money into SpinCo to cover the exposure of SpinCo’s real
estate loans.® Zubrow told Lowitt that Lehman needed to provide more clarity on
SpinCo because without that clarity, Lehman would “spook” the market with a SpinCo
announcement.* Tonucci confirmed that JPMorgan expressed doubts about SpinCo’s
viability when Lehman first presented the idea to JPMorgan on September 4.'>

JPMorgan offered to assist Lehman by providing feedback on Lehman’s draft
presentations on SpinCo prior to Lehman’s upcoming meetings with rating agencies.!¢
On the evening of September 4, Tonucci sent JPMorgan a draft version of a presentation
Lehman intended for rating agencies, seeking JPMorgan’s comments.!”

B. Lehman Approached David L. Sokol About SpinCo Financing

On September 4, 2008, Hugh “Skip” E. McGee, III, head of Lehman’s Investment

Banking Division, sent Sokol, a copy of the “The Gameplan,” which outlined Lehman’s

4.

12 Examiner’s Interview of Mark G. Doctoroff, Apr. 29, 2009, at p. 15.

13 Examiner’s Interview of Barry L. Zubrow, Sept. 16, 2009, at p. 7.

1414,

15 Examiner’s Interview of Paolo R. Tonucci, Sept. 16, 2009, at p. 11.

16 Examiner’s Interview of Barry L. Zubrow, Sept. 16, 2009, at p. 7.

17 E-mail from Paolo R. Tonucci, Lehman, to Mark G. Doctoroff, JPMorgan, ef al. (Sept. 4, 2008) [JPM-2004
0006300].



survival plans focusing on SpinCo."® Lehman’s President and Chief Operating Officer,
Herbert “Bart” H. McDade, III, and McGee also had a telephone call with Sokol, during
which they explained a “good bank/ bad bank” plan (i.e., SpinCo) and that Lehman
would need an investor to execute the plan.”? Sokol was not interested in investing in
SpinCo. Sokol relayed the idea to Berkshire Hathaway’s Chief Executive Officer
(“CEQ”), Warren E. Buffett,® but Sokol did not give Buffett “The Gameplan.”?' During
that discussion, Buffett dismissed the idea as unrealistic.22

I1. SEPTEMBER 5, 2008

On Friday, September 5, 2008, JPMorgan provided Lehman feedback from the
September 4, 2008 meeting.?*> That same day, Zubrow called Lowitt to warn him that
JPMorgan might request an additional $5 billion in collateral to protect against an
adverse market reaction to Lehman’s plans* JPMorgan learned from Korea

Development Bank (“KDB”) that Lehman’s negotiations with KDB were not

18 See Lehman, The Gameplan (Sept. 2008) [LBHI_SEC07940_653681], attached to e-mail from Hugh E.
McGee, III, Lehman, to David L. Sokol, MidAmerican Energy Holdings Co., et al. (Sept. 4, 2008)
[LBHI_SEC07940_653680]. Accord Examiner’s Interview of Hugh E. McGee, III, Aug. 12, 2009, at p. 17;
Examiner’s Interview of David L. Sokol, Sept. 22, 2009, at p. 4.

19 Examiner’s Interview of David L. Sokol, Sept. 22, 2009, at p. 4.

20 Berkshire Hathaway owned a majority of Mid American Energy Holdings Co.

21 Id. Sokol does not recall specifically whether he communicated Lehman’s SpinCo plan to Buffett. Id. at
p- 3. However, Buffett recalled Sokol briefing him on the basic contours of the plan — or at least, a “thing
they tossed out” about a CRE spin. Examiner’s Interview of Warren E. Buffett, Sept. 22, 2009, at p. 4.

22 Examiner’s Interview of Warren E. Buffett, Sept. 22, 2009, at p. 4.

ZE-mail from Mark G. Doctoroff, JPMorgan, to Paolo R. Tonucci, Lehman (Sept. 5, 2008)
[LBHI_SEC07940_556179].

24 Examiner’s Interview of Barry L. Zubrow, Sept. 16, 2009, at p. 10.



advancing.® On September 5, 2008, Citigroup internally downgraded Lehman’s
creditworthiness.?

That Friday, Lehman’s stock opened at $14.71, down from Thursday’s close at
$15.17. Over the course of the day, Lehman’s stock climbed upward to close at $16.20.”

LBHI Stock Price: Sept. 5, 2008
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% E-mail from Steven Lim, JPMorgan, to Jamie L. Dimon, JPMorgan, et al. (Sept. 5, 2008) [JPM-2004
0006258].

26 See e-mail from Melissa J. Torres, Citigroup, to John J. Foley, Citigroup, et al. (Sept. 6, 2008) [CITI-LBHI-
EXAM 00088683] (noting this change was made on Friday, September 5, 2008); see also e-mail from
Gregory Frenzel, Citigroup, to NA IRM Weekly Updates group, Citigroup (Sept. 7, 2008) [CITI-LBHI-
EXAM 00107376] (Frenzel's weekly update from September 5, 2008); e-mail from Michael Mauerstein,
Citigroup, to Katherine Lukas, Citigroup, et al. (Sept. 8, 2008) [CITI-LBHI-EXAM 00051890] (noting that
the classification “is strictly an internal Citi matter,” they have not communicated anything to Lehman
about the change in its internal classification of Lehman, nor has Citi changed its operations with Lehman
due to the classification change).

%7 See Yahoo! Finance, Historical LEH stock prices, available at http://finance.yahoo.com/q?s=LEHMQ.PK.



A. JPMorgan Considered Lehman’s Condition and Prospects
1. JPMorgan’s Feedback on Rating Agency Presentation

On Friday, September 5, Mark G. Doctoroff, an executive director at JPMorgan,
sent an e-mail to Tonucci conveying the compiled JPMorgan feedback on Lehman’s
rating agencies presentation, which Tonucci had sent to JPMorgan the previous day.?
Among other concerns, JPMorgan flagged several areas where it felt Lehman needed to
provide more specific information, including: an operations timeline with specific dates
and information, more aggressive expense reduction and other items such as
management changes.”? JPMorgan executives also suggested more of a focus on
liquidity, especially over the 12 to 18 months ahead.* JPMorgan further suggested that
Lehman’s Chief Executive Officer, Richard S. Fuld, Jr., participate in future rating
agency meetings.® Tonucci agreed with JPMorgan’s feedback and said that he would
push Fuld to participate in future meetings with the agencies.*

2. JPMorgan Warned Lehman that Additional Collateral May Be
Required

At a September 5, 2008 JPMorgan Investment Bank Risk Committee (“IBRC”)

meeting, IBRC members discussed investment banks, trading, markets and the

28 See e-mail from Mark G. Doctoroff, JPMorgan, to Paolo R. Tonucci, Lehman (Sept. 5, 2008)
[LBHI_SEC07940_556179].

2 See id.

30 4.

314,

32 E-mail from Mark G. Doctoroff, JPMorgan, to Barry L. Zubrow, JPMorgan, et al. (Sept. 5, 2008) [JPM-
2004 0006304].

10



skittishness of hedge funds regarding novations.* JPMorgan also discussed the risk of
runs on the banks, with particular concerns about Lehman and Merrill Lynch.*
JPMorgan shared information discussed in IBRC meetings with the FRBNY.*

Late in the day on September 5, 2008, Zubrow called Lowitt to tell him that
JPMorgan might need an additional $5 billion in collateral due to its concerns about an
adverse market reaction to Lehman’s plans.®** Zubrow characterized the call as a “place-
marker” in case JPMorgan followed through with a collateral request.” According to
Zubrow, Lowitt said that although he hoped that JPMorgan would not make the
request, he understood the nature of the situation.® Lowitt told the Examiner that he
recalled speaking with Zubrow on September 5, but only vaguely recalled Zubrow
suggesting that JPMorgan might need more collateral.*® According to Lowitt, the focus

of the conversation was the draft rating agency presentation.*

3 Examiner’s Interview of Donna Dellosso, Oct. 6, 2009, at p. 6. Lehman was aware by the end of July
2008 that novation requests were increasing, and some banks besides JPMorgan were declining novation
requests from Lehman counterparties. See e-mail from Eric Felder, Lehman, to Ian T. Lowitt, Lehman, et
al. (July 28, 2008) [LBEX-DOCID 028924].

3 Examiner’s Interview of Donna Dellosso, Oct. 6, 2009, at p. 6.

% Id. at p. 11; see e-mail from Arthur G. Angulo, FRBNY, to Timothy F. Geithner, FRBNY, et al. (Sept. 10,
2008) [FRBNY to Exam. 014605] (attaching September 7, 2008 JPMorgan “Lehman Brothers Exposure
Overview”). See Section III.LA.5.b of the Report, which discusses the details of this meeting in greater
detail.

% Examiner’s Interview of Barry L. Zubrow, Sept. 16, 2009, at p. 10.

1d.

8 1d.

% Examiner’s Interview of Ian T. Lowitt, Oct. 28, 2009, at p. 18.

401d. See Section IILA.5.b of the Report, which discusses JPMorgan’s analysis and basis for requiring
additional collateral in greater detail.
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3. JPMorgan Talked to KDB

On September 5, 2008, Steven Lim, JPMorgan’s Senior Country Officer and
Managing Director in Investment Banking for Korea, sent an internal e-mail to James
“Jamie” L. Dimon, CEO of JPMorgan, Steven D. Black, Co-CEO of JPMorgan and other
JPMorgan executives about a draft letter pitching JPMorgan as KDB’s investment
banker for its deal with Lehman.#* Lim’s e-mail noted that KDB previously worked
with Perella Weinberg Partners in connection with its negotiations with Lehman, but
also reported that KDB had said that JPMorgan was the only investment bank with
which KDB spoke.#2 In his e-mail, Lim stated that he did not believe Lehman would be
able to get a deal done with KDB by Lehman’s September 10, 2008 deadline.®

During an internal meeting that same day, JPMorgan observed that a deal
between Lehman and KDB did not seem to be moving forward.# JPMorgan considered
the status of Lehman’s negotiations with KDB to be another sign of Lehman’s

deteriorating market position.*

4 E-mail from Steven Lim, JPMorgan, to Jamie L. Dimon, JPMorgan, ef al. (Sept. 5, 2008) [JPM-2004
0006258].

21d.

BId.

#1d. atp. 2.

4 See Section III.A.5.b of the Report, which discusses JPMorgan’s consideration of its need for additional
collateral from Lehman in greater detail.
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B. Citi Internally Downgraded Lehman’s Creditworthiness

On September 5, 2008, Citi decided to downgrade its internal classification of
Lehman’s creditworthiness.# According to Thomas Fontana, Citi’s Global Financial
Institutions Risk Management Officer, Citi took this step because Lehman had “clearly
defined problems,”# whereas Citi only previously saw that Lehman had “potential
weakness.”#  When Citi internally downgraded Lehman’s creditworthiness on
September 5, “the credit engine [system] automatically suspended all trading lines,”
which did not mean that Citi stopped the trading lines, but that it more carefully
monitored Lehman’s trading activities. Citi also instituted a requirement for internal
approvals for trades with Lehman that were larger, longer in tenor, or riskier than
usual.®

III. SEPTEMBER 7, 2008

On Sunday, September 7, 2008, Henry M. Paulson, Jr., the Secretary of the

Treasury, announced that the Government was taking over Fannie Mae and Freddie

46 See e-mail from Melissa J. Torres, Citigroup, to John J. Foley, Citigroup, et al. (Sept. 6, 2008) [CITI-LBHI-
EXAM 00088683] (noting this change was made on Friday, September 5, 2008); see also e-mail from
Gregory Frenzel, Citigroup, to NA IRM Weekly Updates group, Citigroup (Sept. 7, 2008) [CITI-LBHI-
EXAM 00107376] (Frenzel’s weekly update from September 5, 2008); e-mail from Michael Mauerstein,
Citigroup, to Katherine Lukas, Citigroup, et al. (Sept. 8, 2008) [CITI-LBHI-EXAM 00051890] (noting that
the classification “is strictly an internal Citi matter,” and they had not communicated anything to Lehman
about the change in its internal classification of Lehman, nor had Citi changed its operations with
Lehman due to the classification change).

4 Handwritten notes of Thomas Fontana, Citigroup (Sept. 5, 2008), at p. 168 [CITI-LBHI-EXAM
00099649].

#1d. at p. 191

4 Email from Kathy El Ong, Citigroup, to Thomas Fontana, Citigroup, et al. (Sept. 11, 2008) [CITI-LBHI-
EXAM 00012823].

0 d.
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Mac and that the Treasury Department had agreed to provide those entities with $200
billion in loans.?® The Federal Housing Finance Agency placed Freddie and Fannie into
conservatorship pursuant to the Housing and Economic Recovery Act of 2008.»
Paulson’s statement on September 7, 2008 included the assessment that “Fannie Mae
and Freddie Mac are so large and so interwoven in our financial system that a failure of
either of them would cause great turmoil in our financial markets here at home and
around the globe. . . . And a failure would be harmful to economic growth and job
creation.”*

IV. SEPTEMBER 8, 2008

On Monday, September 8, 2008, after initial discussions earlier in the summer

and renewed talks in August 2008, Bank of America (“BofA”) agreed to begin due

51 United States Treasury, Press Release: Statement by Secretary Henry M. Paulson, Jr., on Treasury and
Federal Housing Finance Agency Action to Protect Financial Markets and Taxpayers (Sept. 7, 2008),
available at http://www.ustreas.gov/press/releases/hp1129.htm (last visited Jan. 31, 2010); Mark Jickling,
Congressional Research Service, CRE Report for Congress: Fannie Mae and Freddie Mac in
Conservatorship (Sept. 7, 2008), available at http://fpc.state.gov/documents/organization/110097.pdf.

52 Mark Jickling, Congressional Research Service, CRE Report for Congress: Fannie Mae and Freddie Mac
in Conservatorship (Sept. 7, 2008), at p. 2,

available at http://fpc.state.gov/documents/organization/110097.pdf.

5 United States Treasury, Press Release: Statement by Secretary Henry M. Paulson, Jr., on Treasury and
Federal Housing Finance Agency Action to Protect Financial Markets and Taxpayers (Sept. 7, 2008),
available at http://www .ustreas.gov/press/releases/hp1129.htm (last visited Jan. 31, 2010).
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diligence in support of a potential transaction with Lehman.* That same day, Lehman
previewed its third quarter earnings for Citi.»

Following the previous day’s announcement that the Government was placing
Fannie and Freddie in conservatorship, Lehman’s stock opened at $17.62, over $1 higher
than its previous close.* Over the course of the day, Lehman’s stock traded down in
high volume.”

LBHI Stock Price: Sept. 8, 2008
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A. BofA Agreed to Begin Due Diligence

On September 8, 2008, Gregory L. Curl, BofA’s Global Strategic Development

and Planning Officer, contacted H. Rodgin Cohen, the Chairman of the law firm

5 Examiner’s Interview of Gregory L. Curl, Sept. 17, 2009, at p. 7. Curl stated that on September 8 or 9,
Bank of America agreed to begin diligence. Id. By noon on September 9, Fuld reported to the Board that
he was awaiting a return phone call from a “potential domestic partner[].” Lehman Brothers Holdings
Inc., Minutes of Meeting of Board of Directors (Sept. 9, 2008), at p. 2 [LBEX-AM 003910].

% See e-mail from Christopher M. Foskett, Citigroup, to Ian T. Lowitt, Lehman (Sept. 8, 2008) [LBEX-
DOCID 070422].

% See Yahoo! Finance, Historical LEH stock prices, available at http://finance.yahoo.com/q?s=LEHMQ.PK.
7 Id.
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Sullivan & Cromwell, LLP.*® Cohen previously had served as the intermediary in
negotiations between BofA and Lehman.® Curl contacted Cohen to begin the process of
looking into Lehman.® In late August 2008, Fuld met with Kenneth D. Lewis, CEO of
BofA.®* Sometime after September 1, 2008, Henry M. Paulson, Jr., contacted Curl,
expressing concern about Lehman.®? Paulson asked Curl to look into whether BofA
could help.®* BofA remained reluctant to look into Lehman until Curl called Cohen on
September 8.6

B. Lehman Previewed Its Third Quarter 2008 Results to Citi

On September 8, 2008, Lehman presented its expected results for third quarter
2008, as well as its game plan for going forward, to Citi.$5 Citi’'s managing director

Christopher M. Foskett thought that Lehman’s plan made sense, but that executing the

% Examiner’s Interview of Gregory L. Curl, Sept. 17, 2009, at p. 7. Curl stated that on September 8 or 9,
Bank of America agreed to begin diligence. Id. By noon on September 9, Fuld reported to the Board that
he was awaiting a return phone call from a “potential domestic partner[].” Lehman Brothers Holdings
Inc., Minutes of Meeting of Board of Directors (Sept. 9, 2008), at p. 2 [LBEX-AM 003910].

¥ 1d.

0 1d.

61 Fuld was uncertain of the date of this conversation but his call logs indicate that he had a telephone call
with Lewis accompanied by the description “proposed deal.” Richard S. Fuld, Jr., Lehman, Call Logs
(Aug. 26, 2008) [LBHI_SEC07940_016973]. Accord Examiner’s Interview of Richard S. Fuld, Jr., Apr. 28,
2009, at p. 5; Examiner’s Interview of Kenneth D. Lewis, Sept. 24, 2009, at p. 4.

62 Examiner’s Interview of Gregory L. Curl, Sept. 17, 2009, at p. 7.

63 Id. Paulson described his “job” during this time period as, among other things, working with Timothy
F. Geithner to finalize a deal to sell Lehman to Bank of America or Barclays. Examiner’s Interview of
Henry M. Paulson, Jr., June 25, 2009, at p. 17.

¢ Examiner’s Interview of Gregory L. Curl, Sept. 17, 2009, at p. 7.

65 See e-mail from Christopher M. Foskett, Citi, to Ian T. Lowitt, Lehman (Sept. 8, 2008) [LBEX-DOCID
070422].
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plan was going to be challenging.®® Foskett commented that Lehman was “the most
open amongst the brokers about [third quarter 2008] results and plans to address the
stress and strain of the current environment.””

V. SEPTEMBER 9, 2008

On Tuesday, September 9, 2008, a South Korean government official announced
the end of KDB’s negotiations with Lehman, citing concerns over the United States
markets, among other reasons.® KDB also informed JPMorgan that KDB was ending its
negotiations with Lehman.® The press reported the South Korean official’s statement
later that day.”

That same day, Fitch and Standard and Poor’s placed Lehman’s rating on a
negative watch.”? On Tuesday, Black called Fuld to request an additional $5 billion in
collateral; Fuld agreed to post $3 billion immediately.”? Later that evening, JPMorgan

requested that Lehman execute new Security and Guaranty Agreements and an

66 Id.

7 Id.

%8 Jin-Young Yook, Korea FSC: KDB, Lehman Investment Talks Have Ended, Dow Jones International News
(Sept. 9, 2008) [LBEX-DOCID 131058]; Steve Goldstein, Korean regulator says KDB talks with Lehman ended,
MarketWatch, Sept. 9, 2008 [LBEX-DOCID 131059]; Evan Ramstad & Jin-Young Yook, Talks Between KDB,
Lehman On Possible Investment End, Wall St. ]. Online, Sept. 9, 2009 [LBEX-DOCID 224552].

% E-mail from Steven Lim, JPMorgan, to Jamie L. Dimon, JPMorgan, et al. (Sept. 9, 2008) [JPM-2004
0006320].

70 See e-mail from Catherine Jones, Lehman, to Hugh E. McGee, III, Lehman, et al. (Sept. 9, 2008) [LBEX-
DOCID 131058]; e-mail from Timothy Sullivan, Lehman, to Mark G. Shafir, Lehman, et al. (Sept. 9, 2008)
[LBEX-DOCID 131059]; e-mail from Hugh E. McGee, 1II, Lehman, to Jasjit Bhattal, Lehman, et al. (Sept. 9,
2008) [LBEX-DOCID 224552].

7VE-mail from Stephen Lax, Lehman, to Rajiv Muthyala, Lehman, et al. (Sept. 9, 2008)
[LBHI_SEC07940_557829] (forwarding Fitch press release, Fitch Places Lehman Brothers on Rating Watch
Negative); S&P places Lehman on negative ratings watch, Associated Press (Sept. 9, 2008).

72 Examiner’s Interview of Steven D. Black, Sept. 23, 2009, at p. 6.
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amendment to the Clearance Agreement.”” Lehman also executed a cash deed with
HSBC, encumbering nearly $1 billion that Lehman had posted the previous week to
ensure HSBC’s continued clearing services.”

On Tuesday morning, Lehman’s stock opened down, at $12.92, over the prior
day’s close.”” After the day’s public announcements (from the South Korean
government official and the rating agencies), Lehman’s stock had lost nearly half of its
value, closing at $7.79.7 The trading volume was more than triple the prior day’s
volume.”  After watching Lehman’s share price collapse, another of Lehman’s
remaining potential strategic partners, ICD, said it needed a “time out” in negotiations
with Lehman.”

LBHI Stock Price: Sept. 9, 2008

73 See infra Section V.F of this Appendix and Section IIL.A.5.b of the Report, which discuses the September
agreements in greater detail.

7 HSBC, Cash Deed between HSBC and LBIE (Sept. 9, 2008) [HBUS00001180]; HSBC, Cash Deed between
HSBC and LBHI (U.K.) (Sept. 9, 2008) [HBUS00001190].

75 See Yahoo! Finance, Historical LEH stock prices, available at http://finance.yahoo.com/q?s=LEHMQ.PK.
76 1d.

71d.

78 Examiner’s Interview of Hugh E. McGee, III, Aug. 12, 2009, at p. 22.
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A. KDB’s Announcement

On the morning of September 9, 2008, Lim e-mailed Dimon, Black and others at
JPMorgan to inform the group that KDB’s Governor Euoo-Sung Min had called Lim
that day to confirm that KDB had ended negotiations with Lehman due to execution
and timing concerns.”

Several hours later, the Chairman of South Korea’s Financial Services
Commission, Jun Kwang-woo, made a public statement, confirmed by another South
Korean government official, that talks between KDB and Lehman were over.®* KDB, on

the other hand, declined to comment.®! After Chairman Kwang-woo’s announcement,

7 E-mail from Steven Lim, JPMorgan, to Jamie L. Dimon, JPMorgan, et al. (Sept. 9, 2008) [JPM-2004
0006320].

80 Jin-Young Yook, Korea FSC: KDB, Lehman Investment Talks Have Ended, Dow Jones International News
(Sept. 9, 2008) [LBEX-DOCID 131058]; Steve Goldstein, Korean regulator says KDB talks with Lehman ended,
MarketWatch, Sept. 9, 2008 [LBEX-DOCID 131059]; Evan Ramstad & Jin-Young Yook, Talks Between KDB,
Lehman On Possible Investment End, Wall St. ]. Online, Sept. 9, 2009 [LBEX-DOCID 224552].

8L1d.
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the cost of insuring Lehman’s debt surged by almost 200 basis points, some of Lehman'’s
hedge fund clients pulled out and short-term creditors cut lending lines.s

On September 9, 2008, Fuld called Lewis to tell him that Lehman was going to
pre-announce its third quarter results because of the public statement about the end of
KDB negotiations and because the rating agencies “were making noise” about taking
action related to Lehman’s rating.®® Lewis told Fuld to keep him apprised of any
developments going forward.s

B. Rating Agencies Reaction

During the afternoon of September 9, Fitch and Standard and Poor’s placed
Lehman’s ratings on a negative watch.®> Fitch’s rating action was triggered by
Lehman’s decision to move up the date of its earnings call to announce SpinCo and
Lehman’s intent to raise capital.® Lehman had told Fitch just five days earlier that
Lehman would announce SpinCo and the earnings report separately, with the former to

occur first.®” Fitch believed Lehman would have difficulty raising capital in the third

8 Yalman Onaran & John Helyar, Fuld Sought Buffett Offer He Refused as Lehman Sank (Update 1),
Bloomberg, Nov. 10, 2009, available at
http://www.bloomberg.com/apps/news?sid=aZ1syPZH.RzY &pid=20601109.

8 Examiner’s Interview of Richard S. Fuld, Jr., Apr. 28, 2009, at p. 5.

84 1d.

8 E-mail from Stephen Lax, Lehman, to Rajiv Muthyala, Lehman, et al. (Sept. 9, 2008)
[LBHI_SEC07940_557829] (forwarding Fitch, Press Release, Fitch Places Lehman Brothers on Rating Watch
Negative (Sept. 9, 2008)); S&P places Lehman on negative ratings watch, Associated Press, Sept. 9, 2008.

8 Examiner’s Interview of Eileen A. Fahey, Sept. 17, 2009, at p. 7.

87 1d.
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quarter and wanted to convey that message to the market.#® Standard and Poor’s
September 9 negative watch statement also cited Lehman’s intent to raise capital and
the “precipitous” decline in Lehman’s share price.®

C. Lehman Updated Its Board

At noon on September 9, 2008, Lehman held a regularly noticed Board meeting.®
At the meeting, Lehman’s management warned the Board that the meeting would “be
abbreviated in light of the morning’s events,” and that Lowitt was unavailable to
present his usual Financial Update because he “was preparing for a possible earnings
pre-announcement.”!

Fuld updated the Board on discussions with two “potential domestic partners,”
including BofA.”2 The other potential partner is not named in the Board minutes but is
described as having concerns about the degree of overlap between Lehman and its own
business.” John Mack, Morgan Stanley’s CEO, had expressed that concern about a
potential Lehman and Morgan Stanley merger in July 2008, when Fuld first suggested

combining Lehman and Morgan Stanley .*

8 Id.

89 S&P places Lehman on negative ratings watch, Associated Press (Sept. 9, 2008).

% Lehman Brothers Holdings Inc., Minutes of Meeting of Board of Directors (Sept. 9, 2008), at p. 1 [LBEX-
AM 003910].

11d. at pp. 1-2.

2]d. at p. 3.

% 1d.

% Examiner’s Interview of Richard S. Fuld, Jr., Sept. 30, 2009, at p. 28.
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D. Lehman Executed Cash Deeds with HSBC

On September 9, 2008, LBHI (“U.K.”) and LBIE executed “Cash Deeds” to
encumber the nearly $1 billion it posted to HSBC during late August and early
September 2008.% Both Cash Deeds required deposits to cover intraday exposure. One
of the Cash Deeds required LBHI (U.K.) and LBIE to maintain a deposit in the amount
that HSBC estimated, in its good faith, to cover aggregate intraday exposures on
specified accounts held by certain Lehman entities.® The deposit would be available to
Lehman only if HSBC were satisfied that none of the Lehman entities covered by the
Cash Deeds owed any outstanding debt to HSBC.”” HSBC had the right to setoff the
deposit against Lehman’s clearing obligations.” The Cash Deed formally recognized
that any extension of credit by HSBC to parties to the Cash Deed was left to HSBC's
discretion.”

On September 9, 2008, Lowitt executed a Guaranty Amendment between Citi
and LBHIL.'® The Amendment added nine Lehman subsidiaries to the parent guaranty

and expanded the guaranty to custody agreements.!!

% See Section III.A.5.d of the Report, which discusses the HSBC Cash Deeds in greater detail.

% HSBC, Cash Deed between HSBC and LBIE (Sept. 9, 2008), 1 5 [HBUS00001180]; HSBC, Cash Deed
between HSBC and LBHI (U.K.) (Sept. 9, 2008), 1 5 [HBUS00001190].

97 HSBC, Cash Deed between HSBC and LBIE (Sept. 9, 2008), 1 4 [HBUS00001180]; HSBC, Cash Deed
between HSBC and LBHI (U.K) (Sept. 9, 2008), 1 6 [HBUS00001190]. “Debt” is used in the narrow sense
contained in the Cash Deed. Id.

% HSBC, Cash Deed between HSBC and LBIE (Sept. 9, 2008), 1 5 [HBUS00001180]; HSBC, Cash Deed
between HSBC and LBHI (U.K.) (Sept. 9, 2008), 1 4 [HBUS00001190].

9 HSBC, Cash Deed between HSBC and LBHI (U.K.) (Sept. 9, 2008), 1 10 [HBUS00001190].

100 See Section III.A.5.c of the Report, which discusses the Cit Guaranty Amendment in greater detail.
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E. JPMorgan Requested an Additional $5 Billion in Collateral

On September 9, 2009, JPMorgan’s Black called Fuld to request $5 billion in
additional collateral.’> Black explained to Fuld that the requested collateral was
intended to cover JPMorgan’s exposure to Lehman in its entirety, and was not limited
to triparty-repo exposure.® According to Black, Lehman offered to post $3 billion
immediately and post an additional $2 billion at a later time.” Lehman pledged $1
billion in cash and approximately $1.7 billion of money market funds to JPMorgan that

daY.105

101 Id.

102 Examiner’s Interview of Steven D. Black, Sept. 23, 2009, at p. 6; Examiner’s Interview of Barry L.
Zubrow, Sept. 16, 2009, at p. 10, Examiner’s Interview of Jane Buyers-Russo, Sept. 25, 2009, at p. 7.
Deciphering a contemporaneous note, Buyers-Russo recalled that JPMorgan would ask for $5 billion, but
accept $3 billion from Lehman. Examiner’s Interview of Jane Buyers-Russo, Sept. 25, 2009, at p. 9; Jane
Buyers-Russo, Unpublished Notes (Sept. 9, 2008), at p. 1 [JPM-EXAMINER00006052]. In a later
contemporaneous note on September 9, Buyers-Russo wrote, “Black called Dick][,] asked for $3B — said
ok.” Examiner’s Interview of Jane Buyers-Russo, Sept. 25, 2009, at p. 10; Jane Buyers-Russo, Unpublished
Notes (Sept. 9, 2008), at p. 3 [[PM-EXAMINER00006052].

103 Examiner’s Interview of Steven D. Black, Sept. 23, 2009, at p. 7.

104 Examiner’s Interview of Steven D. Black, Sept. 23, 2009, at pp. 6, 9; see also JPMorgan, JPMorgan’s
Responses to Examiner’s First Set of Questions re Lehman/JPM Accounts & Collateral dated Sept. 3, 2009,
at p. 17. Black’s communications did not occur in a single telephone call with Lehman that day, but in
multiple calls. Examiner’s Interview of Steven D. Black, Sept. 23, 2009, at pp. 6-9. Lehman’s acceptance of
the $3 billion request is consistent with the September Guaranty, which specifically invoked that figure in
establishing maximum liability. Guaranty (Sept. 9, 2008), at p. 2 [JPM-2004 0005813] (“The Guarantor’s
maximum liability under this Guaranty shall be THREE BILLION DOLLARS ($3,000,000,000) or such
greater amount that the Bank has requested from time to time as further security in support of this
Guaranty.”). There is evidence that Lehman agreed to post only $4 billion in response to JPMorgan’s
Sept. 9 request. See e-mail from Donna Dellosso, JPMorgan, to Steven D. Black, JPMorgan, et al. (Sept. 10,
2008) [JPM-2004 0006377] (“[Lehman] will maintain collateral of $4bln to cover intra-day exposure.”); e-
mail from Daniel J. Fleming, Lehman, to Mark G. Doctoroff, JPMorgan (Sept. 12, 2008) [LBEX-DOCID
405652] (“JPM now has a total of 4.6bn, 600mm more then agreed.”).

105 JPMorgan, JPMorgan’s Responses to Examiner’s Second Set of Questions re Lehman/JPM Accounts &
Collateral (Oct. 13, 2009) at p. 9; Lehman, Collateral Pledged to JPM for Intraday As of 9/12/2008 COB
[LBEX-AM 042364]; see also e-mail from Mark G. Doctoroff, JPMorgan, to Jane Buyers-Russo, JPMorgan, et
al. (Sept. 9, 2008) [JPM-2004 0032520]; e-mail from Daniel Fleming, Lehman, to Paolo R. Tonucci, Lehman
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F. The JPMorgan Security Agreement, Guaranty, and Amendment to the
Clearance agreement

On September 9, 2008, at 9:00 p.m.,' JPMorgan sent draft Security and Guaranty
Agreements to Andrew Yeung, one of Lehman’s in-house lawyers.”” Later that
evening, JPMorgan sent a draft amendment to the Clearance Agreement.”® Yeung
spoke with Gail Inaba, an in-house lawyer at JPMorgan, about the agreements.'” She
told him that the terms of the agreements had already been agreed to by senior
management.'® Inaba told Yeung that the agreements had to be executed prior to
Lehman’s accelerated earnings announcement scheduled for the next morning.""* Fuld
did not recall any conversation with Black on the topic and otherwise was unaware of

these agreements at the time of Inaba’s statement to Yeung.!?

(Sept. 9, 2008) [LBEX-DOCID 073380]. Lehman posted $300 million more — for a total of $3 billion — on
Sept. 10. JPMorgan Second Written Response at p. 9.

106 A]l times refer to Eastern Time, unless otherwise specified.

107 E-mail from Jeffrey Aronson, JPMorgan, to Andrew Yeung, Lehman, et al. (Sept. 9, 2008) [JPM-2004
0005594]; Examiner’s Interview of Andrew Yeung, Mar. 13, 2009, at p. 4.

108 E-mail from Jeffrey Aronson, JPMorgan, to Andrew Yeung, Lehman, et al. (Sept. 9, 2008) [JPM-2004
0005039]. A draft Aurora Guaranty and draft Control Agreement were sent with the draft Amendment to
the Clearance Agreement as well. See id.

109 Examiner’s Interview of Andrew Yeung, Mar. 13, 2009, at p. 3.

10Jd, at p. 4. According to Yeung, when he expressed his concern over the expanded scope of the
collateral pledge, Inaba said “if you have concerns about this we will contact Dick Fuld.” Id. Although
she did not remember Yeung calling her, Inaba stated to the Examiner that she told Yeung and Paul
Hespel that an agreement had been reached by very senior management at both firms, though not
necessarily that Fuld and Black had reached agreement. Examiner’s Interview of Gail Inaba, Apr. 28,
2009, at p. 7.

11 Examiner’s Interview of Andrew Yeung, Mar. 13, 2009, at p. 4; Examiner’s Interview of Gail Inaba,
Apr. 28,2009, at p. 8.

112 Examiner’s Interview of Richard S. Fuld, Jr., May 6, 2009, at p. 15.
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The agreements were negotiated through the night by Lehman counsel and
executed by Tonucci on the morning of September 10, 2008."* The agreements
expanded JPMorgan’s lien on Lehman accounts and extended LBHI's liability,
guaranteeing all obligations — rather than only those related to clearing activities — for
all of LBHI's subsidiaries.!

VI. SEPTEMBER 10, 2008

In light of the events of September 9, Lehman accelerated its earnings call eight
days to Wednesday, September 10, 2008.""> During the earnings call, Fuld and Lowitt
explained Lehman’s planned restructuring and announced Lehman’s third quarter
losses.""®  Rating analysts on the call reacted negatively to Lehman’s efforts to
restructure through SpinCo."” By Wednesday afternoon, Moody’s placed Lehman on
negative watch for a downgrade, if Lehman failed to consummate a transaction by
Monday, September 15, 2008.""¢ During the day, Barclays advised the Financial Services

Authority (“FSA”) that it was considering a deal with Lehman."?

113 Email from Andrew Yeung, Lehman, to Gail Inaba, JPMorgan, ef al. (Sept. 10, 2008) [JPM-2004
0005218].

114 See Section III.A.5.b of the Report, which discusses the September Agreements in greater detail.

115 Examiner’s Interview of Richard S. Fuld, Jr., Apr. 28, 2009, at p. 5; Examiner’s Interview of Thomas A.
Russo, May 11, 2009, at p. 7.

116 Final Transcript of Lehman Brothers Holdings Inc. Third Quarter 2008 Preliminary Earnings Call
(Sept. 10, 2008) [LBHI_SEC07940_612771].

117 See, e.g., e-mail from Robert Ferguson, Barclays Capital, to Mike Keegan, Barclays Capital (Sept. 10,
2008) [BCI-EX-(5)-00035195]; e-mail from Vincent Curotto, Sanford Bernstein, to Stuart Schwadron,
Sanford Bernstein (Sept. 11, 2008) [SB-SEC 048150].

18 E-mail from Paolo R. Tonucci, Lehman, to Carlo Pellerani, Lehman (Sept. 10, 2008)
[LBHI_SEC07940_558653] (forwarding Moody’s Investor Service, Press Release, Moody’s Places Lehman’s
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On September 10, Lehman also took the first steps toward planning for a
bankruptcy filing.’® Meanwhile, an internal FRBNY agenda suggested that federal
assistance to Lehman was a possibility.” That agenda did not necessarily reflect the
views of senior FRBNY management; indeed it was not circulated to Geithner.'»

On Wednesday, Lehman’s stock opened up, at $9.15, over the previous day’s
close at $7.79.12 Over the course of the day, Lehman’s stock lost value, officially closing
Wednesday, September 10, at $7.25.124

LBHI Stock Price: Sept. 10, 2008
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A. Lehman’s Pre-announcement Earnings Conference Call

On Wednesday, September 10, 2008, at 8:00 a.m., Lehman conducted its

preliminary third quarter earnings call.'””> Lehman was represented on the call by Fuld,

A2 Rating On Review With Direction Uncertain (Sept. 10, 2008)); Examiner’s Interview of Richard S. Fuld,
Jr., Apr. 28,2009, at p. 6.

119 FSA, Statement of the FSA (Jan. 20, 2010), 1 7.

120 See Weil, Gotshal & Manges LLP, Time Records (Sept. 10, 2008) [LBEX-WGM 1146447]. Accord
Examiner’s Interviews of Steven Berkenfeld, Oct. 5 and 7, 2009, at p. 21.

121 FRBNY, Liquidation Consortium (Sept. 10, 2008) [FRBNY to Exam. 003517], attached to e-mail from
Michael Nelson, FRBNY, to Christine Cumming, FRBNY, et al. (Sept. 10, 2008) [FRBNY to Exam. 003516].
122 [4.

123 See Yahoo! Finance, Historical LEH stock prices, available at http://finance.yahoo.com/q?s=LEHMQ.PK.
124 Id .
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Lowitt, McDade and Shaun Butler, its Director of Investor Relations. Several analysts
participated in the call as well, including: Glen Schorr (UBS), Michael Hecht (Banc of
America Securities), Mike Mayo (Deutsche Bank), Douglas Sipkin (Wachovia), William
Tanona (Goldman Sachs) and Guy Moszkowski (Merrill Lynch).1

Fuld began his remarks by saying that the call was conducted on “clearly short
notice” and that the company was announcing “several important financial and
operating changes that amount to a significant repositioning of the firm, including
aggressively reducing [its] exposure to both commercial real estate and residential real
estate assets.”'” He then turned to the quarter’s losses, which he blamed “mostly” on
“the sales and write-downs of our residential and commercial real estate assets” and the
“credit markets.”12

Next, Fuld introduced Lehman’s plan to address its commercial real estate
assets.” He explained that a majority of the commercial real estate assets would be
separated from the company’s “core business by spinning off those assets to our

shareholders and to an independent publicly traded entity which will be adequately

125 Final Transcript of Lehman Brothers Holdings Inc. Third Quarter 2008 Preliminary Earnings Call
(Sept. 10, 2008) [LBHI_SEC07940_612771].

126 14,

1271d. at p. 2.

128 Id.

129]1d. at p. 3.
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capitalized,”™® i.e. SpinCo. He further stated that the company would sell a majority
stake in its IMD business.™!

When the call was opened for analyst questions, the analysts asked about the sale
of IMD and the SpinCo plan, mark-to-market accounting, valuations of Lehman’s assets
before the spin-off and the source of financing for the SpinCo transaction, among other
issues. 132

B. Moody’s Placed Lehman’s Rating on Review

On the late afternoon of September 10, 2008, Moody’s announced that it placed
Lehman’s A2 rating on review with “direction uncertain.”’** Blaine Frantz of Moody’s
issued a statement that “[a] key ratings factor will be Lehman’s ability to turn around
market sentiment. . . . A strategic transaction with a stronger financial partner would
likely add support to the ratings and result in a positive rating action.”'3

Lehman’s Chief Legal Officer, Thomas A. Russo, told the Examiner that the

Moody’s announcement was the event that represented the final turning point when

130 [4.
131 [

132 Jd. at pp. 12-25. See Section III.A.3.c.4 of the Report, which discusses the SpinCo plan in greater detail.
138 E-mail from Paolo R. Tonucci, Lehman, to Carlo Pellerani, Lehman (Sept. 10, 2008)
[LBHI_SEC07940_558653] (forwarding Moody’s Investor Service, Press Release, Moody’s Places Lehman’s
A2 Rating On Review With Direction Uncertain (Sept. 10, 2008)).

134 Id
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Lehman’s situation began to deteriorate.”> Russo feels that the Moody’s announcement
came before the market had time to digest Lehman’s earnings announcement.'®

Lowitt told Fuld that the rating agencies expected Lehman to reach a deal with a
strategic partner within the next week or else Lehman would face a likely downgrade.’>
Lehman began to plan for an impending downgrade and the consequent loss of
Lehman’s ability to issue long-term debt.!3

C. Citi Told Lehman It Cut Trading Lines

On September 10, Citi personnel mistakenly informed Lehman that Citi had cut
the trading lines.”® That was not the case.'® Citi thereafter reminded its employees to
be extra vigilant so that misinformation would not be communicated to Lehman or the
marketplace.'!

D. Lehman Began Initial Bankruptcy Planning

On September 10, 2008, Steven Berkenfeld, Lehman’s Head of Legal, Compliance

and Audit, called Stephen ]. Dannhauser, the Chairman of the law firm Weil, Gotshal &

135 Examiner’s Interview of Thomas A. Russo, May 11, 2009, at p. 8.

136 [ 4.

137 Examiner’s Interview of Richard S. Fuld, Jr., Apr. 28, 2009, at p. 6.
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Manges LLP (“Weil”), to begin working on a possible bankruptcy filing for Lehman.!#
Berkenfeld had not obtained any internal authorization to make that call.”®* Russo did
not know that Berkenfeld made the call until later.”* Harvey R. Miller, the Chair of
Weil’s bankruptcy department, first billed time to preparing for a Lehman bankruptcy
on September 10, 2008.14

E. The FRBNY’s Agenda for Meetings Regarding Lehman

On September 10, 2008, the FRBNY staff internally circulated an outline, the
“Revised Consortium Gameplan,” for the FRBNY’s upcoming meeting with industry
leaders.”*¢ The “Revised Consortium Gameplan” detailed a plan to hold meetings with
industry participants to fund Lehman’s bad assets.’” According to the outline, the
FRBNY expected to decide before the meetings began on a maximum amount of capital
that it was willing to finance, but did not intend to disclose that amount to industry

participants.’4
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F. Barclays Contacted the FSA

During the day on September 10, John Varley, Group CEO of Barclays, contacted
Hector Sants, CEO of the FSA, to advise Sants that Barclays was considering bidding for
Lehman.'* Sants did not object to the idea, but told Varley that the FSA would need to
be kept closely informed of the development and the deal’s details.

VII. SEPTEMBER 11, 2008

On Thursday, September 11, 2008, at the FRBNY’s suggestion, Lehman entered
into initial talks with Barclays, and began due diligence with BofA."*' Fuld resigned
from the FRBNY’s Board that afternoon.'” He did so at the suggestion of Thomas C.
Baxter, Jr., General Counsel to the FRBNY, and FRBNY President Timothy F. Geithner, ,
because they told him to resign, “in case [they had] to do something [for or with
Lehman] that weekend.”'®® Before the end of the day, JPMorgan called Lehman, seeking

yet another $5 billion in new collateral.’*
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Between Wednesday’s official close of $7.25 and Thursday’s opening at $4.47,
Lehman’s stock lost almost 40% of its value.” On Thursday, Lehman’s stock traded in
its highest volume for the entire week to close down at $3.79.1%

LBHI Stock Price: Sept. 11, 2008
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A. Fuld Resigned from the FRBNY Board

On Thursday, September 11, Baxter called Russo and suggested that Fuld step
down from the Board of the FRBNY.¥” After Russo told Fuld about the conversation,
Fuld called Geithner.®® During that call, Geithner asked Fuld to step down from the
Board “in case we have to do something for you or with you this weekend.”" Fuld
said his conversation with Geithner left Fuld with the feeling that, if it came down to it,

the FRBNY and Geithner would be there to provide assistance to Lehman.'® Geithner
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told the Examiner that he does not recall making the statement, but he was certain he
was careful not to imply that Lehman could expect the FRBNY’s support.’®* A FRBNY
meeting agenda dated September 10, 2008 suggests that at least one FRBNY
representative contemplated providing public funds to Lehman at that time. ¢

B. BofA Began Due Diligence

BofA began due diligence on a potential deal with Lehman on September 11,
2008.13 Fuld called Lewis on September 11, 2008 to inform him that the rating agencies
were comforted when they heard that Lehman was negotiating with a major bank.!*
Fuld told the Examiner that during their conversation, he remarked to Lewis, “You
know we’re going to do this deal, don’t you, Ken?” to which Lewis responded, “Yes, I
do, Dick.”165 According to Lewis, he never indicated to Fuld that a deal would get done,

but rather he was noncommittal in his answer.166
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C. Barclays Expressed Interest in Lehman

On Thursday, September 11, 2008, Fuld informed the Board that he had “not
heard from Barclays directly, but that he had been advised of its potential interest by
the Firm’s regulators.” 167

Also on September 11, Varley informed the FSA that the Barclays Board would
meet that day to consider whether Barclays should approach Lehman.'® Varley told
Sants that a bid for Lehman would be put together if three conditions were met: (1)
there was a high degree of confidence that a deal can be completed “with the necessary
support from the Federal Reserve to ensure this;” (2) there was liquidity support from
the Federal Reserve; and (3) there was a discount on Lehman’s net asset values.’¥ Sants
responded that the FSA’s review would focus on the impact any transaction structure
would have on Barclays’ liquidity and capital, warning that the FSA would not approve
any core Tier 1 number below the minimum requirement.” Later that day, Callum

McCarthy, the Chairman of the FSA, contacted Geithner to discuss Lehman.!”!
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