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DISPOSI TION: [*1] Plaintiff's motion for summary judgnent di sm ssing
def endants' counterclaimalleging fraudul ent m srepresentati on granted.

CASE SUMMARY
1996 U.S. Dist. LEXI S 12811, *1; 43 ERC (BNA) 1323

PROCEDURAL POSTURE: Plaintiff conmpany filed a notion for summary judgment
pursuant Fed. R Civ. P. 56 for an order granting it partial sunmary judgnent
di smi ssing the counterclai mof defendants, roofing corporation and its
subsidiary (collectively, roofing corporation). The counterclaimalleged that

t he conpany fraudulently induced the roofing corporation to enter in an Asset
Purchase Agreement by failing to disclose and m srepresenting key environnenta
risks.

OVERVI EW  The conpany and the roofing corporation entered into an Asset
Purchase Agreement (agreement) for the sale to the roofing corporation of the
assets and liabilities of the conmpany's roofing business. Pursuant to the
agreenent, the conpany placed a report regarding contam nation at the site
sought to be sold on the disclosure schedule. The roofing corporation terninated
the contract and the conpany sued for breach of contract. The roofing
corporation counterclainmed agai nst the conpany for fraudul ent m srepresentation
and the conmpany filed a notion for partial summary judgnment. The court held that
the roofing corporation had to prove that (1) conpany nmade a naterial false
representation, (2) conmpany intended to defraud the roofing corporation, (3) the
roofing corporation reasonably relied on the representation, and the corporation
suffered damage as a result of such reliance. The court held that the conpany's
failure to give accurate environmental information to the roofing corporation
coul d have been harnful to its breach of contract claim but there was
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i nsufficient evidence of intent to cormit fraud in the inducenent to permt the
corporation's counterclaimto go to the jury.

OQUTCOVE: The court granted the conpany's notion for sunmary judgment dismi ssing
the roofing corporation's counterclaimalleging fraudul ent m srepresentation

CORE TERMS: contamination, environnental, audit, meno, deposition, site, plant,
solid waste, roofing, seller, consultant, detected, update, groundwater, waste,
di ligence, nearby, summary judgment, water quality, final report,

comuni ty-wi de, counterclaim contani nant, heading, bidder, clear and convincing



evi dence, intent to defraud, drinking water, draft report, aquifer
CORE CONCEPTS - <=17> hide concepts

<=18> Civil Procedure: Sunmary Judgnent: Burdens of Production & Proof

<=19> Civil Procedure: Sunmary Judgnment: Summary Judgnent Standard

<=20> Pursuant to Fed. R Cv. P. 56, a party is entitled to sunmary judgenent
i f the pleadings, depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there is no genuine issue
as to any material fact and that the party is entitled to judgnent as a natter
of law. Fed. R Civ. P. 56(c). Materiality is identified through an exam nati on
of the substantive law. Only disputes over facts that nmight affect the outcone

1996 U. S. Dist. LEXIS 12811, *1; 43 ERC (BNA) 1323

of the suit under the governing law will properly preclude the entry of summary
judgrment. The party seeking sumary judgnment bears the burden of denobnstrating
t he absence of any genuine issue of material fact.

<=21> Civil Procedure: Summary Judgnent: Burdens of Production & Proof

<=22> Summary judgnent is not appropriate where the evidence is such that a
reasonable jury could return a verdict for the nonnoving party. The court nust
view the facts in the Iight nost favorable to the non-noving party. |f, however,
t he evidence presented by the nonmoving party is merely colorable, or is not
significantly probative, summary judgnment may be granted.

<=23> Torts: Business & Enploynment Torts: Deceit & Fraud

<=24> Under New York law, a plaintiff claimng fraudul ent m srepresentation
must prove that (1) defendant made a material false representation, (2)
defendant intended to defraud plaintiff thereby, (3) plaintiff reasonably relied
on the representation, and (4) plaintiff suffered damage as a result of such
reliance. Each of these el enents must be established by clear and convincing

evi dence.

COUNSEL: APPEARANCES:

Counsel for Plaintiff: Shearman & Sterling, New York, NY, By: Dennis P. Or,
1996 U. S. Dist. LEXIS 12811, *1; 43 ERC (BNA) 1323

Esqg., Alan S. Goudiss, Esq.
Counsel for Defendants: Weil, CGotshal & Manges LLP, New York, NY, By: Joseph
Al'l erhand, Esq., Oto Obermai er, Esq. GAF Corporation, Wayne, NJ, By: Allan
Di nkof f, Esq.
JUDGES: ROBERT P. PATTERSON, JR., U.S.D.J.
OPI NI ONBY: ROBERT P. PATTERSON, JR
OPI NI ON:  OPI NI ON AND ORDER
ROBERT P. PATTERSON, JR, U. S.D.J.
Plaintiff, Georgia-Pacific Corporation ("G P") noves pursuant to Rule 56 of
the Federal Rules of Civil Procedure (Fed. R Cv. P.) for an order granting it
partial sunmary judgnent dism ssing the counterclaimof defendants, GAF Roofing

Manuf acturing Corporation and G| Holdings, Inc. (collectively, "GAF"), which
all eges that GP fraudulently induced GAF to enter in the Asset Purchase



Agreement which is the subject of this dispute by failing to disclose and
nm srepresenting key environnental risks. nl For the follow ng reasons,
plaintiff's motion is granted.

1996 U.S. Dist. LEXIS 12811, *1; 43 ERC (BNA) 1323

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

nl Al though GAF al so alleged that G P msrepresented the financial perfornmance
of its roofing business, GAF seeks danmages only for GP s alleged

nm srepresentations about environnmental natters prior to the execution of the
Agreerment and in the Agreenment itself. (GAF's Rule 3(g) Statenent P19.)

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*2]

1. The Parties

Plaintiff, GP, is a corporation incorporated and existing under the | aws of
Georgia with its principal place of business in Georgia. (Joint Pretrial Order
("JPO'), Ex. 1 P1.) At all relevant times, G P owed and operated a roofing
busi ness (the "Business"), which included six manufacturing facilities |ocated
in Ardnore, Cklahomm; Daingerfield, Texas; Franklin, Chio (one roofing plant and
one felt mll); Hampton, Georgia; and Quakertown, Pennsylvani a. The Busi ness
served a variety of geographic nmarkets and produced a nunber of roofing
products. (Id., Ex. 1 P3.)
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Def endant, GAF Roofing Manufacturing Corporation, is a newy incorporated
whol | y-owned direct subsidiary of GI. Holdings Inc. ("G I"), both of which are
corporations organi zed and exi sting under the |aws of Delaware with their
princi pal places of business in New Jersey. (ld., Ex. 1 P2; Asset Purchase
Agreement dated March 19, 1993 (the "Agreenent") @4.5.)

2. The Asset Purchase Agreenent

On March 20, 1993, G P and GAF entered into an Asset Purchase Agreenent dated
March 19, 1993, (the "Agreenent"), for the sale to GAF of the assets and
liabilities of GP s Business. The Agreenent[*3] contained detailed
descriptions, deeds and other docunentation of the real properties GAF agreed to
purchase. n2 (Agreement @1.49; @1.57, @3.5(a), Table 10, Schedule E, Schedul e
F, Schedule G Plaintiff's Menorandum of Law in Support of its Mdtion for
Partial Summary Judgnent ("Pl.'s Mem Supp.") at 9.) GAF agreed to pay $ 62
mllion, plus or mnus an anount equal to the "adjusted working capital." G|
was party to the Agreenment as guarantor of certain obligations of GAF. (JPO Ex.
1 P4.)

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n2 Despite several requests, the Court has not been provided with copies of
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all the attachnents to the Agreenment, and therefore, their contents have not
been revi ewed.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -



I nstead of setting forth a specific closing date, the Agreenent provided that
if the closing had not occurred by July 31, 1993, either party could termnate
the Agreenent, unless the failure to close was the result of the termnating
party's failure to fulfill any undertaking or comitnent in the Agreerment. (Id.
Ex. 1 P5; Agreement @8.1(b).) [*4]

Under the Agreenent, G P' s representations and warranties specifically
excluded all matters listed in a Disclosure Schedule attached to the Agreemnent.
(Id., Ex. 1 P6; Agreenment Art. 3.) G P s warranties and representations made in
t he body of the Agreenent included:

(a) There is no pending proceeding, investigation or inquiry by any governmenta

entity nor, to the best know edge of Seller, any threatened or unasserted claim

by any governmental authority or third party arising under any Environmental Law
relating to the Purchased Assets;
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(d) To the best of Seller's knowledge n3 . . . there is no Environmental Matter
that has a reasonable |ikelihood of giving rise to any liability which

woul d have a Material Adverse Effect on any of the parcels of Real Property,
except as disclosed by Seller's Environnmental Audit. Except for Seller's

Envi ronmental Audit and any Seller's Environnental Audit Update, since March 1
1991, there has been no witten report generated by any independent consultant
retained by Seller to assess Environnental Matters relating to the Purchased
Asset s.

(Agreement @3.4(a)(d).)
- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - & - - - - - - -

n3 Seller's know edge was Iimted to the "actual know edge of those persons in
Seller's enmploy set forth in Exhibit 1.38." (Agreement @1.38.) Exhibit 1.38 was
not made part of the record before this Court.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*5]

1996 U.S. Dist. LEXIS 12811, *5; 43 ERC (BNA) 1323

Anot her provision in the Agreenent stated in part: "it is the explicit intent
of each party hereto that neither Buyer nor Seller is making any representation
or warranty what soever, express or inplied, beyond those expressly given in this
Agreenment." (l1d. @5.8.)

The Agreenent also required GP to update or anend the Discl osure Schedul e
prior to the closing date to reflect any material changes, or any materia
i naccuracies, in the D sclosure Schedule. (Id. @5.16.) G P could, but was not
obligated to, update or amend the D sclosure Schedule to reflect any
non-mat eri al changes. (JPO Ex. 1 P7; Agreement @5.16.) If the information in
any update or anendnent to the Disclosure Schedule materially and adversely
affected the assets GAF was purchasing, the liabilities GAF was assum ng, or
GAF's relative rights and obligations, (when conpared with the matters set forth



in the Disclosure Schedule inmrediately prior to such update or anmendment), GAF
had the right to term nate the Agreenent. If GAF did not terninate the Agreenent
within ten business days of an update or anendnment by G P to the Disclosure
Schedul e, the update or anendnent was deened accepted by GAF. (JPO Ex. 1 PS;
[*6] Agreenent @5. 16.)

Attached to the Agreenment was an Environnental Renediation and
I ndermi fication Agreenent (the "Environnental Agreement") pursuant to which GP
provided GAF with a proposed Schedule 1 listing the existing environnental
1996 U.S. Dist. LEXI S 12811, *6; 43 ERC (BNA) 1323

conditions identified as a result of GP s Environmental Audit. Wthin
sixty-five days of the date of the Agreenent, GAF was to propose any additions
to GP s proposed Schedule 1 based on GAF's Environnental Audit or GP's

Envi ronmental Audit Update. The placenent of an item on Schedule 1 nmeant that
G P had to rectify the condition prior to closing, indemify GAF for subsequent
danmage, or place the issue on the Disclosure Schedule. (Agreement @@5.15(c).)

The Agreenent provided that the G P retained liability and agreed to
i ndemmi fy GAF for all

claims of Environmental Liability against Seller under any Environnental Laws
relating to or arising fromactual or asserted Rel eases of Hazardous Substances
by the Business at any location other than the Real Property occurring prior to
Closing (other than the mgration of Hazardous Substances fromor to the Real
Property to or fromother |ocations).

(Agreement @2.4(f); see also[*7] Deposition of Mchael D. Scott ("Scott Dep.")
at 964; Reply Affidavit of Alan S. Goudi ss dated February 20, 1996 (" CGoudiss
Reply Aff."), Ex. 6.)

The Environnental Agreenent was negotiated by M chael Scott ("Scott"), GAF's
i n-house environmental counsel; Ronald Allen ("Allen"), GP' s in-house
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counsel ; and Kat hy Rhyne ("Rhyne"), an environnental partner at King & Spaul ding
who served as outside counsel for GP.

On June 23, 1993 G P placed an environnental assessnent report, the CH2ZM Hi | |
Report, on the Disclosure Schedule. After several extensions of the ten day
term nation period, GAF term nated the Agreement on July 19, 1993. G P pronptly
sued for breach of contract on July 23, 1993.

GAF answered the conplaint and for alnbst a year the parties engaged in
docunent discovery and settlenment efforts.

By order of June 22, 1995, the Court pernmitted GAF to file an anmended answer
and counterclaimalleging fraud in the inducenent of the Agreenent. Accordingly,
the amended answer, filed on August 4, 1995 set forth a counterclai mbased on
the activities of G P enployees during the period from Cctober 1992 to March 20,
1993, when the Agreenent was executed.

The evidence of fraud in the inducenent[*8] being pressed by GAF at the tine
of this motion relates to: (1) GP s failure to disclose the fact that City Wll
No. 8 was the well located next to the Franklin Felt MII and that TCE had been
detected in the water of that well; (2) GP s representation that the well next
to the Franklin Roofing Plant, rather than the Franklin Felt MII, tested
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positive for TCE;, and (3) G P s representation that it knew of no threatened
action by the Chio Environmental Protection Agency (the "Ohio EPA").

After extensive review of the nunerous transcripts and docunments provided by
the parties, GP s notion for partial summary judgnment dism ssing GAF' s
count ercl ai mwhi ch was presented at the close of discovery on January 19, 1996
is granted.

BACKGROUND

In preparation for GP s announcenent that the Business was for sale, GP had
retai ned Law Environnental, Inc. ("Law Environmental") to conpl ete Environmenta
Conpliance Audits of G P s Roofing Plant in Hanpton, Georgia; Felt MIIl in

Franklin, Chio; Roofing Plant in Franklin, Onhio; Roofing Plant in Ardnore,

Okl ahoma; Roofing Plant in Quakertown, Pennsylvania; and Roofing Plant in

Dai ngerfield, Texas. Law Environnental conpiled these audits[*9] into a fina
report dated October 2, 1992 (the "Audit"). (Exhibits cited in GAF' s Menorandum
of Law in Opposition ("Defs.' Ex.") 13.) n4

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

n4d Law Environnmental's audit consisted of a conpilation of six individua
1996 U. S. Dist. LEXIS 12811, *9; 43 ERC (BNA) 1323

draft audit reports, one for each facility, which were prepared and subnitted to
G P for review and cormment. It contained environnental findings and reconmended
actions. (Defs." Ex. 13 at 061509.)

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

The Audit identified approximately 125 to 129 itenms which G P was either
advised or required to correct. (Deposition of Ronald T. Allen ("Allen Dep.") at
54.) The Audit was furnished to prospective buyers of the Business, who had
reached a certain stage in the bidding process. After review ng the Audit,
prospective buyers had the right to conplete their own assessnents. (ld.)

Al though G P s data room for prospective buyers contained status reports of open
environnental issues fromthe Audit being addressed at the various plants (Id.

at 129), the Audit itself was not contained in the data room ([*10] id. at
128-129; Defs.' Ex. 8).

In the Audit's report on the Felt MII in Franklin, Ohio which bears the date
Sept enber 2-3, 1992, under the heading "Solid Waste Managenent," three
sub-issues are listed:

la. Evidence of soil staining fromoil exists along the eastern side of the
gar age.
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1b. Some on-site landfilling of mll-generated waste (e.g., diapers, scrap felt)
has occurred. GPis in the process of retaining a consultant to assess the
areas of landfilling. n5

lc. Waste pul p and wind-bl own trash are present in several |ocations on the
property.



(Defs.' Ex. 13 at 061532.)
- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n5 The Audit suggested recommended action on each sub-issue. The consul t ant
referred to in Item 1b apparently was the consultant who ultimately prepared the
CH2M Hi || Report. (Defs.' Ex. 3.)

- - - - - - - - - -+ - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Using the Audit as a guide, Ernst Borstel ("Borstel"), a senior environmenta
engi neer at G P headquarters (Deposition of Ernst Borstel ("Borstel Dep.") at
22-23), prepared a status report entitled "Report of Environmental [*11] Status”
dated February 19, 1993 which tracked the present status of itens raised in
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the Audit. (Defs.' Ex. 34.) Section V(F)(1b) (referring to the retention of a

consul tant to assess on-site landfilling of mll-generated waste) under the
headi ng "Franklin Felt MII" and the subheading "solid waste" states: "Done."
(1d.)

Thereafter, as a part of his process of nonitoring the status of various
items in the Audit and providing information to bidders, Allen prepared a
"Report of Environnental Status" dated February 24, 1993 which al so was nunbered
so as to correspond to issues raised in the Audit. (Deposition of Katherine L
Rhyne ("Rhyne Dep.") at 28; Defs.' Ex. 14.) In Allen's report under the heading
"solid waste," section 1b reads: "Done (CGet Assessnment Report)." (Defs.' Ex.

14.) Allen testified that although he was aware of the existence of such a
report and ordered the report, he did not receive it until March 26, 1993 when
he gave it to GAF personnel and nailed it to Scott. (Allen Dep. at 171-172;
177-178; 185-188.)

4. Background of the CHZM Hi Il Report

In 1992, Borstel's responsibilities consisted primarily of assisting the
pl ant manager in each facility with environmental [*12] issues such as pernit
requi renents, remedial action, and selection of consultants, as well as
assisting plant managers on interaction with the environmental authorities
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such as the relevant state or county agencies. (Borstel Dep. at 22-23.)
Margarete Vest ("Vest"), also an environnental engineer at G P headquarters in
Atl anta, worked under Borstel during the relevant tinmes. (Deposition of
Margarete Vest ("Vest Dep.") at 8-9.)

Fran Wl fe ("Wl fe"), the plant nanager at the Franklin Felt MII| during the
relevant tine, sent a nmenp dated May 15, 1992 to Vest concerning possible
contanmi nation froma waste area behind the plant and requested that soneone from
G P's environnmental engineering departnent nake an assessnment regarding the
possi bl e contamination. (Defs.' Ex. 2; Borstel Dep. at 43-45.) Borstel was a
"cc" on the meno. (Defs.' Ex. 2.) As a result of the request fromWlfe, on July
1, 1992, Vest sent a request for a proposal to CHRZM HiIl, anong others, for "

an anal ysis of the possible effects a refuse area has on a city supply well in
Franklin, Onhio." (Vest Dep. at 24-26; Defs.' Ex. 4.) Utimtely in Septenber
1992, CH2ZM Hi Il was retained to performan "initial hydrogeol ogic[*13] analysis
at the Franklin, Chio Felt MIIl. The purpose of the analysis was to detern ne



whet her rel eases from past material handling and waste nanagenent practices
coul d have degraded groundwater beneath the site and whether the site
groundwater is in hydraulic connection with City Wll 8 . . . ." (Defs.' Ex. 6.)

Two weeks after the Environnental Audit, CH2ZM Hi Il produced a draft report
dated Cctober 15, 1992 (id.) and subsequently a final report dated Novenber 9,
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1992 (id. 3). After review ng geol ogical and hydrol ogi cal information about the

area, CHZM Hi Il attenpted to locate core drilling geol ogical data fromthe well
itself, the closest known geol ogical data point in close proxinmty to the
Franklin Felt MII. The final report states: né6

Research and Review of Well Construction Logs

The scope of Task 2 was to gather well construction details and the drilling
soil log for city Well 8, which is the only know [sic] geol ogical data point in
close proximty to the site. CHZM Hi Il contacted the Gty of Franklin, Chio
Department of Natural Resources (ODNR), and Chi o Environmental Protection Agency
(Onio EPA) for these logs with no success. The wel |l has changed[*14] ownership
and the drilling | ogs were possibly not registered at ODNR As discussed in the
Site-Specific CGeol ogy and Hydrol ogy section, the absence of this data prevents
devel opnent of a site specific conceptual nodel. As a result any capture zone
analysis that is perforned to determine if Ceorgia-Pacific's waste areas fal
within an estimated City well capture area may result in false predictions. This
situation was related to Georgia Pacific in a tel ephone conversation between
Margarete Vest and Kathy Arnett on Cctober 5. (ld. at 82377.)

Based on a review of the chem cal analyses of the well water, the final CH2M
Hill report states:
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Revi ew of Franklin's Past Well Water Analysis Groundwater Quality Data Revi ew

As part of Task 3, water quality data was gathered for City Wll 8 and known
background (anbient) water quality. Limted water quality data are avail able on
City Wll 8 fromOnio EPA. The avail abl e data set includes chem cal analysis of
the raw well water from Decenmber 13, 1989 to June 5, 1992

Because only organic (and no inorganic) data are available on City Wll 8, a
conparative analysis of water quality cannot be perfornmed . . . [*15]

The water quality anal yses data set fromWII| 8 indicates that trichloroethylene
(TCE) has been consistently present at concentrations ranging fromO0.58 and 0. 65
[mu]g/L. These |evels are bel ow the naxi mum contanmi nant |evel (MCLs) of 5
[mulg/L (the enforceable drinking water quality standard devel oped under the
Federal Safe Drinking Water Act). TCE has becone a comon organi ¢ cont ani nant
observed in the Geat Mam Buried Valley Aquifer because of the highly

i ndustrialized | and devel opnents overlying this sensitive aquifer

(1d.) The final CHZM Hi || report concl uded:

Presently, the contam nation at City Wll 8 does not appear to be originating
1996 U. S. Dist. LEXI S 12811, *15; 43 ERC (BNA) 1323

fromthe three waste areas. The presence of TCE in City Well 8 indicates that a



potential source of contami nation nmay be nearby . . . . TCE levels in City Wl
8 are below the MCLs as of June 5, 1992. It is reconmended that Georgia-Pacific
request copies of future water quality data fromCty Wll 8 to nonitor changes
in the contam nant |evels.

(Id. at 82381 (enphasis added).)
- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - & - - - - - - -

n6é In quoted sections, differences between the draft and report and the fina
report are insignificant.

- - - - - - - - - - - - - - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -
[*16]

The final CH2ZM Hi Il report also included a map, Figure 1, which depicted the
waste areas on the Franklin Felt MII| property and indicated that the Franklin
City Well No. 8 was just within GP s fence line. (1d. at 82371.)

Borstel testified that he saw a report prepared by CH2ZM H || dated prior to
the date of the final report, Novenber 9, 1992. (Borstel Dep. at 71-72.)
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Borstel also testified that this draft report probably cane to himfrom Vest,

but that he did not recall anything that Vest said to himin connection with the
draft report prepared by CHZM HiIl. (l1d. at 72-73.) Borstel testified that he
read the draft report, and based on the report's conclusion which indicated to
himthat any potential contam nation of the groundwater and/or the well water
was " way bel ow the all owabl e water standards for drinking water and
groundwater," he put the report out of his mnd. (ld. at 73-75.)

According to Borstel's deposition testinony, he saw the final CH2M Hi |
report for the first tine sonetime in early 1993, after Allen orally requested
the report fromBorstel. (ld. at 88-89.) Borstel testified that Al len had nade
the request of himand that because he did not[*17] have a copy of the fina
CH2M Hi I'l report in his files, he called JimAnderson at CH2ZM Hi || and asked him
to send a final copy of the report. (Id. at 88-89, 91.) Borstel testified that
could not recall the exact date when he received the final report from CH2M Hi |
and that he could not say whether he had a copy of the final CH2ZM H |l report in
hi s possession before or after March 19, 1993, the day before the closing. (ld.
at 92-93.)

5. March 2, 1993 Meeting between Representatives of G P and Oaens- Corning
Fi ber gl ass
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On March 2, 1993, Allen and Rhyne net with representatives of Oaens- Corning
Fi berglass ("OCF") including David Schl audecker ("Schl audecker") and David
Ctowe ("Crowe"). (Allen Dep. at 218; Deposition of David Schl audecker
("Schl audecker Dep.") at 31; Rhyne Dep. at 22-23.) In the roofing business, OCF
and GAF's affiliates are conpetitors. (Schlaudecker Dep. at 10.) OCF was the
first of the final bidders which entered into negotiations to acquire GP's
Busi ness. The primary purpose of the March 2, 1993 neeting between OCF and GP
was to review the Audit which had been provided to OCF by GP. (Id. at 31-32;
Rhyne Dep. at 23-24.)



Schl audecker, the[*18] senior environnental officer at OCF, had been invol ved
in the due diligence process with respect to the G P plants, conducted in
preparation for OCF' s possible agreenent to purchase G P s roofing business.

(Id. at 14-15.) As a part of this due diligence, nembers of Schlaudecker's staff
met in January with the Onhio EPA and revi ewed records concerning the sites in
Franklin, Chio. Wile exanmning these records, OCF found a reference to the
presence of TCE in the groundwater at Franklin, Chio in a nmenp prepared by the
Chio EPA (the "Chio EPA memp"). (1d. at 25-26.) The meno, an interoffice

conmuni cation within the Chio EPA, is dated January 8, 1993. (Affidavit of Al an
S. Goudi ss dated January 19, 1996 ("Goudiss Affidavit"), Ex. 6.)
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At deposition Schl audecker testified that at the March 2, 1993 neeting he
told Rhyne and Allen, not about the internal neno, but about a draft letter from
the Ghio EPA to G P concerning TCE at Franklin, and asked for indemification
with respect to any potential liability arising out of the TCE contani nation.
(Schl audecker Dep. at 33-34.) Both Rhyne and Allen testified that the March 2,
1993 neeting was the first time they had heard about TCE in connection[*19] with
the sites in Franklin, Ohio. (Rhyne Dep. at 42; Allen Dep. at 220.) Schl audecker
testified that Allen and Rhyne acted surprised. (Schlaudecker Dep. at 41.)

At his deposition, Allen was asked "lIsn't it a fact that at that meeting M.
Schl audecker said in very clear and understandabl e words that he believed that
TCE was a significant issue?" (Allen Dep. at 577.) Allen responded, "You are
tal king about a neeting alnost three years ago, | don't specifically recall him
saying that." (l1d.) At Rhyne's deposition, she testified that she did not recal
Schl audecker making this statenent. (Rhyne Dep. at 44.)

Schl audecker testified further that during the course of OCF's interaction
with the Onhio EPA, enployees of the agency had shown OCF representatives the
draft letter that would be sent out to G P regarding TCE at Franklin and that
the Ohio EPA had provided OCF a copy of that draft letter. (Schlaudecker Dep. at
34.) Schl audecker testified that he told Allen and Rhyne about the existence of
the draft letter fromthe Chio EPA and indicated that OCF would provide GP
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with a copy of that draft letter. (1d. at 34-35.) On March 4, 1992, Allen
received a copy of the Chio EPA neno, [*20] fromCrowe. (Allen Dep. at 172
Goudi ss Aff., Ex. 6.) Neither GAF, nor G P, nor OCF have produced a copy of any
draft letter fromthe Chio EPA

At the March 2, 1993 neeting, Rhyne had a copy of the Report of Environnenta
Status dated February 24, 1993, which had been prepared by Allen. (Rhyne Dep. at
28.) Rhyne testified that she took notes at the March 2, 1993 neeti ng which
covered both followup itens requested by OCF and other comments that were nade
at the neeting. (ld. at 29.) At her deposition Rhyne was presented with a copy
of the Report of Environnental Status upon which handwritten notes were added,
stating in part: "Dave says Ohio is witing us a letter re TCEin grdwtr wll
get us neno (unclear which site)." (l1d. at 25; Defs.' Ex. 11.) Rhyne identified
this handwiting as her owmn (Rhyne Dep. at 25), but testified she only
recol |l ects discussions of an Ghio EPA internal menmo. (ld. at 38-39.)

Allen testified that at the nmeeting on March 2, 1993, he asked the OCF
representatives to fax hima copy of the Chio EPA internal meno and that on
March 4, 1990 he received a copy. (CGoudiss Aff., Ex. 6; Allen Dep. at 358,



581-582.) The Chio EPA nenp states in pertinent[*21] part:

I nt roducti on
1996 U.S. Dist. LEXIS 12811, *21; 43 ERC (BNA) 1323

The Division of Drinking and Ground Waters, Ground Water Program was requested
by DWC to performa prelinmnary site evaluation of the infiltration pond at the
CGeorgia Pacific Oxford Roofing Plant located in Warren County . . . Wastewater
sanpl es were collected during a site inspection on 1/7/93 to determ ne the
nature of the wastewater discharge and to assist in our review.

Hydr ogeol ogi ¢ Setting

The facility is located on the west side of the Geat Manm R ver along Oxford
Road in Franklin, Ohio (see Figure 1)

The ground water resources of this area are obtained fromthick deposits of sand
and gravel associated with the G eat Mam Buried Valley Aquifer System This
aqui fer systemis designated as a sole source aquifer and is capable of yielding
nore than 1,000 gallons per minute. Georgia Pacific obtains its water supply
fromthe city of Franklin. Recently traces of Trichloroethyl ene have been
detected in Franklin's well # 8 which is |ocated adjacent to Georgia Pacific's
property (see Figure 1) n7

Concl usi on
1996 U.S. Dist. LEXIS 12811, *21; 43 ERC (BNA) 1323

The Georgia Pacific facility discharges wastewater to an on-site infiltration
[*22] pond n8 which recharges the Great Mani Buried Valley Aquifer. This aquifer
is used as a nunicipal water supply for the city of Franklin which has (2) water
supply wells adjacent to the facility. Significant potential sources of

contam nation are present at the facility around the asphalt storage tanks and

t he drum hol di ng area

(Goudiss Aff., Ex. 6 (enphasis added).) n9
- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - & & - - - - - -

n7 Allen testified that as of March 12, 1993, G P did not have a copy of figure
1. (Allen Dep. at 351-352.)

n8 Allen testified that at the time of the neeting he thought Well No. 8 was
connected to the roofing plant because the Chio EPA Menop referred to an
infiltration pond which he knew was | ocated at the roofing plant. (Al len Dep. at
351-352.) The Franklin Felt MII is not |ocated on Oxford Road, but on North

Ri ver Street and Van Horne Street. It is has no infiltration pond. (Defs.' Ex.
3. at 82371.)

n9 At sonme point after the March 2, 1993 neeting, OCF decided not to go
1996 U.S. Dist. LEXIS 12811, *22; 43 ERC (BNA) 1323

forward with their efforts to acquire G P s Business. Schl audecker testified at
deposition that he believed that the TCE detected in the groundwater and GP's
unwi I Iingness to indemify OCF on this issue were major considerations in OCF' s
determ nation not to go forward with the acquisition. Schlaudecker, however, was



not involved in OCF' s decision. (Schlaudecker Dep. at 39-40.)

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*23]

Allen testified that after OCF told himabout the TCE contam nation, he asked
soneone (he believes it was Borstel, but did not recall specifically) about
G P' s use of TCE near or at Franklin. The response he received was that TCE had
not been used by GP. (Allen Dep. at 358.)

6. The Meeting on March 12, 1993 between Ron Allen and Kat hy Rhyne, counsel for
G P, and M chael Scott, counsel for GAF

At all relevant tinmes, Scott was associ ate general counsel, environmental
with GAF. nl0 (Scott Dep. at 5.) Scott first becane involved in the G P/ GAF
transaction in early 1993, when he was asked by Barry Kirschner, who acting as
co-general counsel of GAF at the tinme (id. at 8), to review a proposed asset
purchase agreenent and rel ated docunents that had been provided to GAF by GP
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and to provide comments on the environnental issues raised by those documents
(id. at 41).

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

nl0 In this position he was responsible for all legal nmatters relating to
environnental |aw and other regulatory prograns that are usually characterized
as environmental. (Scott Dep. at 9.) Scott testified that he "handl ed
litigation, administrative matters, and advi sed the conpani es on comerci a
matters relating to general corporate housekeeping as well as mergers,
acquisitions and the like." (l1d.) Scott left GAF in July of 1994 and j oi ned
Great Lakes Chemical Corporation, Wst Lafayette, Indiana, as senior
environnental counsel. (Id. at 5.)

- - - - - - - - - - =- - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*24]

Fred Bright ("Bright"), manager of environnental affairs for Building
Mat erials Corporation at GAF, was assigned in early 1993 to work with Scott on
col lecting the technical information necessary for the consummati on of the
G P/ GAF transaction, primarily the information that Scott needed to advi se GAF
on environnental aspects of the transaction, including working with any
1996 U.S. Dist. LEXIS 12811, *24; 43 ERC (BNA) 1323

environnental consultants Scott may have retained, naking site visits to the GP
facilities, and gathering public docunents to obtain information about the
facilities. (ld. at 50, 52-53.)

According to Scott, on March 11, 1993, a copy of the Law Environnmental Audit
was faxed to himby Allen. (Id. at 81.) nll Upon receiving the Audit, Scott sent
it or a copy of it to Bright by facsinmle transm ssion. Both reviewed and
di scussed the contents of this docunent. (ld. at 82.) Scott and Bright nmet on
March 11, 1993, to prepare for a neeting with G P representatives schedul ed for
March 12, 1993. Scott testified that at the March 11, 1993 neeti ng he went
through his standard naterials, including a checklist that he used for
prospective acquisitions to insure that he covered all the bases in his first
due diligence[*25] neeting, and pulled out an appropriate list of questions that



he wanted to ask Allen at the meeting on March 12, 1993. (ld. at 102-104.)
- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nll Since the Audit was not contained in the data room (Al len Dep. at 128), this
was the first tine GAF representatives had seen the Audit.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
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On March 12, 1993, Scott, Allen, and Rhyne net. Scott testified that at this
nmeeti ng he went through the Audit covering each of the facilities and asked
Al'l en and Rhyne questions fromhis checklist, got their responses to each of
those itens, and in certain cases had foll ow up conversations on specific itens.
(Id. at 109.) Scott took notes which corresponded to his checklist of questions.
(Defs.' Ex. 16.)

Scott testified that although not disclosed in the Audit, Allen and Rhyne
told himthat an earlier bidder had identified the issue of TCE contam nation in
a City drinking water well nearby the Franklin Roofing plant in the course of
due diligence (Scott Dep. at 119-120) and the issue had just cone to the
attention of Allen[*26] and Rhyne (id. at 117). Additionally, " . . . in the
course of telling [Scott] about the well that was across the road fromthe
roofing plant, [Allen and Rhyne] explained that there was another well on the

property of the felt mll, and they explained how that cane to be, how the well
was installed during a period of time that the city owned the property and then
the city conveyed the parcel to . . . Georgia-Pacific's predecessor, and,

therefore, the city cane to own a well that was on the site of the felt mlIl."
(1d. at 286-287.)

Scott was also told that the State was aware of the TCE because it ". . . had
been detected in the course of the analytical testing that the city was
1996 U.S. Dist. LEXIS 12811, *26; 43 ERC (BNA) 1323

required to do, and that there had been no response fromthe state as of that
date as to what action, if any, it would take." (Id. at 120.) nl2 Scott al so
testified that at this neeting, Allen and Rhyne told himthat TCE had been found
to be a regional contaminant in the Franklin Area (id. at 490-491, 780-781, 834,
889, 891-893) and showed hi m and probably gave hima map of the Roofing Plant in
Franklin, Chio showing a well across the road fromthe Roofing Plant which they
referred to this[*27] well as "Well No. 8." (ld. at 117-118.) Allen testified
that he did not recall showing any nap to Scott at the March 12, 1993 neeti ng.
(Al'l en Dep. at 364-365.)

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

nl2 Scott's notes fromthe March 12, 1993 neeting, under the heading Franklin
Chi o Roofing, include the follow ng notation

Just came up Anot her bidder found

city dw well dg? TCE found

No indication from pl ant

Adj acent property 1/93

No contact from state

No use of TCE

(Defs.' Ex. 16 at 0200107.)



1996 U.S. Dist. LEXIS 12811, *27; 43 ERC (BNA) 1323
- - - - - - - - - - - - - - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -

Allen testified that he was as certain as he could be that during the March
12, 1993 neeting, Scott was provided with a copy of the Chio EPA Menp which
Schl audecker's assistant, Crowm e, had sent to Allen on or about March 4, 1993.
(Id. at 172.) Scott, however, testified that he saw the Chio EPA Menmo for the
first time in late March or early April 1993 and that he was sure that Allen and
Rhyne did not give hima copy at the March 12, 1993 neeting. (Scott Dep. at
122.) Rhyne's testinony supports Allen's recollection that a copy of the Ohio
[*28] EPA Menp was provided to Scott on March 12, 1993. (Rhyne Dep. at 64, 67.)

Bright, who worked with Scott on collecting the environnental information
necessary for GAF' s due diligence, testified that he had seen the Chi o EPA nenp
no |ater than March 12, 1993 and that this meno had been the first source of his
know edge of the TCE issue. (Bright Dep. at 211-212.) Bright stated that he did
not know if Scott had seen a copy of the Chio EPA Menop by March 12, 1993. (Id.
at 212.) Bright did not attend the March 12 neeting Scott had with Allen and
Rhyne. (Scott Dep. at 101.) Although Bright could not recall who gave him a copy
of the Chio EPA Menp, he believed that he had received a copy of the docunent
fromone of his colleagues at GAF. (Bright Dep. at 212.)

1996 U.S. Dist. LEXI S 12811, *28; 43 ERC (BNA) 1323

Additionally, plaintiff has provided a copy of handwitten notations nade by
Bri ght under the entry "March 12, 1993 added" which state in part:

The town of Franklin has a grdwtr. sanpling well downgradient fromthe plant.
Sanpling results have detected TCE

Concentrati on? Suspected Source?
G P clains they have never used TCE

(Goudiss Aff., Ex. 7 at 21473.) Bright testified that although the actua
entries[*29] may have been made on or after March 12, 1993, the information
reflected in those handwitten notations was information provided to GAF by GP
at a nmeeting held on March 12, 1993. (Bright Dep. at 211.)

At the March 12, 1993 neeting, attended by Scott, Allen and Rhyne, the Audit
was reviewed, and Scott went through each of the facilities and asked questions
whi ch were included in the checklist he had previously prepared. (Scott Dep. at
109.) Allen also had in his possession a copy of his checklist upon which he had
written notes during his March 2, 1993 neeting with representatives of OCF and
subsequently in preparation for the March 12, 1993 neeting with Scott. (Allen
Dep. at 318.) On Allen's copy of the status report, next to item 1lb, under the
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subheadi ng "solid waste" in reference to the Franklin Felt MIIl there is a
handwitten notation which reads "nearby well - no contamination." (ld. at 320;
Defs.' Ex. 14 at 0131332.) Allen testified that to the best of his recollection
he went through the list and his notes and gave Scott as conplete an expl anati on
as he could. Thus, he felt sure that he would have shared the information
contained in his notes with Scott. (Allen Dep. at[*30] 329.)



As a part of the discussion about the Audit, item 1b, under the area of

concern entitled "Solid Waste Managenent" for the Franklin Felt MII, was
di scussed. (Scott Dep. at 141.) In Scott's notes, under the heading "Franklin
Ohio Felt", next to nunber 14, "there is an indication that says 'Yes-will send

report." (1d. at 142-143; Defs.' Ex. 16 at 0200107.) Scott's own testinony

i ndi cates that he was aware of the existence of a report pertaining to item 1lb
for the solid waste managenment for Franklin as it appeared in the Audit. (Scott
Dep. at 143.) nl3

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

nl3 The subject of the CHZM Hi || Report was possi bl e contam nation fromthree
solid waste disposal areas at the Franklin Felt MII.

- - - - - - - -+ =+ =-=- - - - - -End Footnotes- - - - - - - - - -
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8. March 12, 1993 to March 19, 1993

After the March 12, 1993 neeting, Allen and Rhyne net and nmade a |ist of
items that Scott wanted. (Allen Dep. at 179.) They also called Connie Brewer or
Anita Gfford, corporate lawers at GP, to report on what had transpired at the
March 12, 1993 nmeeting with Scott. (I1d.[*31] ) Allen then directed his paral ega
to get the docunents which had been requested by Scott at the neeting. (ld. at
179, 193.) Allen contacted Borstel to get the solid waste managenent report
whi ch | ater becane known as the CH2ZM Hi Il Report. (l1d. at 193.)

Allen testified that Rhyne drafted the original version of the Disclosure
Schedul e to the Agreement which Allen subsequently approved. (ld. at 359.) In
the final version of the Disclosure Schedul e under the heading "Franklin
(Roofing)", item4 states: "TCE discovered off-site (not attributable to
Seller)." nl4 (Defs.' Ex. 18. at 11)

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nl4 It is undisputed that the information contained in this D sclosure Schedul e
was incorrect to the extent that it indicated that TCE had been | ocated at the
1996 U. S, Dist. LEXI S 12811, *31; 43 ERC (BNA) 1323

Roofing Plant as opposed to the Felt MII. (See Defs.' Ex. 37.)
- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

The final version of the Disclosure Schedule differs fromthe origina
version in that the final version includes the parenthetical "(not attributable
to Seller)" and the original version contained[*32] the parenthetical "(not
attributed to Seller)."” (Rhyne Dep. at 118-119.) Rhyne testified that she did
not recall any discussion with Allen concerning the change from"not attributed
to" to "not attributable to." (l1d. at 120.) Rhyne testified that she included
the parenthetical "(not attributed to seller)" based on Allen's inquiries
regarding GP s use of TCE in Franklin, Onhio. (Id. at 117-118.) Rhyne testified
that al though she did not recall what Allen's inquiries consisted of, she
bel i eved that the conclusion of his inquiries inplied that there was no basis on
which to attribute the TCE to GP. (Id. at 118.)



On Friday, March 19, 1993, the final version of the Disclosure Schedul e was
provided to GAF, along with a list of all reports on the Disclosure Schedul e,
and in the early hours of March 20, 1993, G P and GAF executed the Agreenent
dated March 19, 1993. (JPO Ex. 1 P4.)

9. Events after March 19, 1993
1996 U. S. Dist. LEXIS 12811, *32; 43 ERC (BNA) 1323

On Monday, March 22, 1993, Allen sent a cover letter and a package of over
500 pages of docunents to Scott. (Allen Dep. at 177.) Scott testified that he
did not recall receiving this set of documents. (Scott Dep. at 245-246.) The
CH2M Hi Il Report was not included[*33] in the set of docunents which were sent
in response to Scott's requests. (Allen Dep. at 177, 190, 193.) Allen testified
that he received a copy of the CHZM Hi Il Report on March 26, and handed it over
to GAF representatives at a neeting held in Atlanta on that day. The neeting in
Atlanta was attended by Bright and representatives of Arthur Little Associ ates
and perhaps, Neil Kaye and Murray Shernman. (Scott Dep. at 270.) According to
Allen, he sent the report to Scott the same day. (Allen Dep. at 181.)

Scott reviewed the report on or around March 26, 1993. (Scott Dep at 272.) He
noted that Well No. 8 was within the fence line of the Franklin Felt MII and
recalled that he had been told of the TCE contanmination in Well No. 8. (ld. at
275-276.) Allen states that he did not read the CHZM Hi Il report on March 26,
1993. (Allen Dep. at 185.)

Scott testified that he called Allen close to March 29, 1993 or perhaps early
April 1993 (Scott Dep. at 349) and told himthat the CZM H || report indicated
that Well No. 8 was on the Franklin Felt MII| property and contrary to what
Allen had told him was not across the road fromthe Roofing Plant. (ld. at
350.) According to Scott, upon hearing[*34] this, Allen expressed surprise.
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(Id.) Scott testified that although he did not suggest to Allen that he felt
Allen had tricked him he did feel that GAF had been msled. (ld. at 353-354.)
Allen testified that at the tine of Scott's tel ephone call, he had not read the
CH2M Hi Il Report. (Allen Dep. at 185.) Subsequently, he obtai ned another copy of
the CH2ZM Hi Il Report from Borstel or Richard Mser ("Mser") and read it. (ld.
at 186.)

Allen testified that a week or so after he had received the phone call from
Scott and had read a copy of the CHRM Hi || Report, he noticed, in a stack of
incomng mail that his secretary kept for him a letter which he had sent to
Scott on March 26, 1993. A copy of the CHZM Hi Il Report was included in this
letter. (Id. at 175, 187.) At that point, Allen was concerned that he had
received the report on or prior to March 12, 1993, and for that reason he
checked all the boxes containing files and docunments related to the sale
involved in the G P/ GAF transaction. (ld. at 175-176, 189-92.) Allen testified
that because the CHZM Hi Il Report was not in those boxes, he knew that he did
not have the CHZM Hi Il Report in his possession on March[*35] 19, 1993 or
before. (ld. at 175-176, 189-190.)

Thereafter, the parties attenpted to resolve a variety of issues (id. at 231)
i ncl udi ng whet her the contract should be anended to provide liability to GP for
the m gration of hazardous substances to or fromthe properties. (See, e.qg.
1996 U. S. Dist. LEXI S 12811, *35; 43 ERC (BNA) 1323

Scott Dep. at 933-936.) Finally, on June 23, 1993, G P provided GAF with update



# 3 to the Disclosure Schedul e n15, which included the CHZM H || Report anobng
the new itens added to the Disclosure Schedule. Under @5.16 of the Agreenent,
if the information in any update or amendment to the Disclosure Schedul e
materially and adversely affected the purchased assets, the assumed liabilities,
or the relative rights and obligations of GAF, GAF had 10 days after receiving
the update within which it could terninate the Agreenent by notice to GP
(Agreenment @5.16.) This ten day period was extended three tines as the parties
continued to negotiate. (Transcript of Argunent held on February 22-23, 1996
("Tr.") at 33.)

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

nl5 Update No. 3 was not made part of the record before this Court. See
Transcript of Argument held on February 22-23, 1996 ("Tr.") pp. 37-38.

- -----------=- - - - -End Footnotes- - - - - - - - - - - - - - - - -

[*36]
On July 19, 1993 Carl Eckardt ("Eckardt"), GAF s Executive Vice President and

chief negotiator in connection with the sale of the Business, and James Van

Meter ("Van Meter"), G P s Senior Vice President and Chief Financial Oficer
1996 U. S. Dist. LEXIS 12811, *36; 43 ERC (BNA) 1323

met in Washington, D.C Eckardt requested an additional extension of the ten day
period provided under @5.16 of the Agreement, and Van Meter refused.
(Deposition of Carl R Eckardt ("Eckardt Dep.") at 262, 376-377.) Van Meter also
refused to indemify GAF for the TCE issue. (ld.) At his deposition Eckardt
testified that after G P had refused these requests, he proposed a reduced
purchase price, "as a last neans to settle the issue between the parties and to
bring the closing to culmination.” (I1d. at 262.) Wen the reduced purchase price
was not accepted by G P, Eckardt handed Van Meter a termination letter. nl6 (Id.
at 380.) Thus, the Agreement was term nated by GAF on July 19, 1993.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nl6é Eckardt also had a draft extension letter with himat the July 19, 1993
neeting. (Eckardt Dep. at 380.)

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

[*37]
DI SCUSSI ON

I. Standard for Summary Judgment

1996 U.S. Dist. LEXI S 12811, *37; 43 ERC (BNA) 1323

<=25> Pursuant to Rule 56 of the Fed. R Civ. P., a party is entitled to
sumary judgenent if the pleadings, depositions, answers to interrogatories, and
admi ssions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the party is entitled to judgnent
as a matter of law. Fed. R Civ. P. 56(c). Materiality is identified through an
exani nation of the substantive law. "Only di sputes over facts that m ght affect
the outcome of the suit under the governing law will properly preclude the entry
of summary judgnent." <=1> Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248,
91 L. Ed. 2d 202, 106 S. Ct. 2505 (1986). The party seeki ng sunmary judgnent
bears the burden of denonstrating the absence of any genuine issue of nateria



fact. <=2> Celotex Corp. v. Catrett, 477 U S. 317, 322, 91 L. Ed. 2d 265, 106
S. Ct. 2548 (1986).

<=26> Summary judgment is not appropriate where "the evidence is such that
a reasonable jury could return a verdict for the nonnoving party." <=3>
Anderson, 477 U.S. 242, 248, 91 L. Ed. 2d 202, 106 S. C. 2505 (1986). The Court
nmust view the facts in the light nost[*38] favorable to the non-noving party.
See <=4> U S. v. Diebold, Inc., 369 US. 654, 655 8 L. Ed. 2d 176, 82 S. C.
993 (1962). If, however, the evidence presented by the nonnmoving party "is
nmerely colorable, or is not significantly probative, sunmary judgnent nay be
granted." <=5> Anderson, 477 U S. at 249-250 (internal citations omtted); see
also <=6> Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U S

1996 U.S. Dist. LEXIS 12811, *38; 43 ERC (BNA) 1323

574, 587, 89 L. Ed. 2d 538, 106 S. C. 1348 (1986) ("Where the record taken as a
whol e could not lead a rational trier of fact to find for the non-noving party,
there is no 'genuine issue for trial." . . . It follows fromthese settled
principles that if the factual context renders respondents' claiminplausible

respondents nust come forward with nore persuasive evidence to support their
clai mthan woul d ot herwi se be necessary").

I1. New York Law on Fraudul ent M srepresentation

<=27> Under New York law, "a plaintiff claimng fraudul ent
nm srepresentation nust prove that (1) defendant nade a material false
representation, (2) defendant intended to defraud plaintiff thereby, (3)
plaintiff reasonably relied on the representation, and (4) plaintiff suffered
damage as[*39] a result of such reliance.” <=7> Keywell Corp. v. Winstein, 33
F.3d 159, 163 (2d Gr. 1994); <=8> Katara v. D. E. Jones Conmmodities, Inc.
835 F.2d 966, 970-71 (2d Cir. 1987); <=9> New York University v. Continenta
Ins. Co., 87 N Y.2d 308, 639 N Y.S.2d 283, 662 N.E.2d 763 (N. Y. 1995). Each of
these el enents must be established by clear and convinci ng evidence. See, e.g.
<=10> Sincuski v. Saeli, 44 N Y.2d 442, 452-453, 406 N.Y.S.2d 259, 377 N E. 2d
713 (N. Y. 1978); <=11> Varda, Inc. v. Insurance Co. of North Anmerica, 45 F.3d
634, 639 (2d Cr. 1995); «<=12> Apex G| Co. v. Belcher Co. of New York, Inc.
855 F.2d 997, 1008 (2d Cir. 1988); <=13> Ajax Hardware Manufacturing Corp
1996 U.S. Dist. LEXIS 12811, *39; 43 ERC (BNA) 1323

v. Industrial Plants Corp., 569 F.2d 181, 186 (2d Cr. 1977); <=14> Cresswell
v. Sullivan & Cromwel |, 704 F. Supp. 392, 405 (S.D.N. Y. 1989); <=15> Lester v.
Pickwick Intern., Inc., 528 F. Supp. 1011, 1013 (E.D.N Y. 1981); <=16> 1In re
Thomson McKi nnon Securities Inc., 139 Bankr. 267 (S.D.N. Y. 1992).

I1l. GP s Aleged Fraudul ent M srepresentations

GAF contends that G P nade a nunber of significant m sstatenents concerning
environnental issues in the course of negotiations between Scott, the
envi ronnental negotiator-lawer[*40] of GAF, and Allen, the environnmenta
negoti ator | awer of G P, and Rhyne, an environnental partner of King &
Spaul di ng which represented G P. GAF argues that as a result of the follow ng
nm sstatements, G P misrepresented the TCE probl em and defrauded GAF.

1. TCE discovered in a well off site of the Franklin Roofing Plant.

2. No reports by environmental consultants other than those listed on the
di scl osure schedule to the contract.



3. TCE was "not attributable" to GP

4. "Nearby well - no contamination" at the Franklin Felt MII.
1996 U.S. Dist. LEXIS 12811, *40; 43 ERC (BNA) 1323

5. "No contact fromstate."

6. TCE contamination is a conmunity-w de problemin Franklin area, not linked to
any particul ar source

(GAF' s Menorandum of Law in Opposition ("GAF's Mem Oppn.") pp. 17-18.)

This opinion will exam ne each all eged representation to determn ne whether
the evidence subnitted denpnstrates that G P intended to defraud GAF by maki ng
t he representation.

Bef ore undertaki ng this exam nation, however, it should be noted that the
thrust of GAF' s allegations, nanely, that Allen and Rhyne knew of and attenpted
to hide the TCE contamination at the Franklin Felt MII is contradicted by their
other actions. [*41] Although the evidence may show that G P breached the
Agreerment by failing to disclose the accurate |ocation of City Wll No. 8 in
whi ch TCE had been detected, the acknow edged conduct of Allen and Rhyne is
i nconsistent with that of parties who intended to w thhold information
pertaining to TCE contani nation. The evidence denmonstrates that Al len and Rhyne
first learned of a TCE problemin early March 1993. The Law Environmental Audit
dated Cctober 2, 1992, which was prepared by an i ndependent consulting firm
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and provided by GP to bidders did not nention any TCE problemat all. (Defs.'
Ex. 13.) It is undisputed that Al len volunteered information about the detection
of TCEin City Wll No. 8 at Franklin, GChio, at his first neeting with Scott on
March 12, 1993. At this neeting Allen told Scott that a prior bidder, OCF, had
informed himthat in the course of its due diligence it had come to OCF' s
attention that the city of Franklin had found TCE in a city well |ocated across
the road fromthe Franklin Roofing Plant, that the state regul atory agency was
aware of the TCE, and that there was no response fromthe state as to what, if
any, action it would take. Scott renmenbers going over a[*42] map of the Franklin
Roofing Plant prem ses which showed a well. (Scott Dep. at 117, 119-120.) Rhyne
and Allen remenber furnishing Scott with a copy of the Chio EPA Menp. (Allen
Dep. at 172; Rhyne Dep. at 64, 67.) nl7 Bright, an engineer at GAF, testified
that he had seen a copy the Onhio EPA nenmo which Allen had received from OCF no
|ater than March 12, 1993. (Bright Dep. at 211-212.) Allen also disclosed to
Scott that a solid waste assessnment report for the Franklin Felt MII| had been
conpl eted and stated that he would obtain a copy to send to Scott. (Scott Dep.
at 143.) The testinony indicates that the CZM H || report was furnished to
Scott on March 26, 1993, a week after the Agreenment was executed on March 19,
1993. (Allen Dep. at 181; Scott Dep. at 272.) An exam nation of GAF s evi dence
related to the representati ons which GAF attributes to Allen and Rhyne and the
context in which they were nmade is inconsistent with the conclusion that GP
acted with an intent to defraud GAF.

1996 U. S. Dist. LEXI S 12811, *42; 43 ERC (BNA) 1323

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

nl7 Scott recalls that City Water Well No. 8 was identified as the well with TCE



traces (Scott Dep. at 118), but conplains that its |ocation was incorrectly
identified by Allen and Rhyne as near the roofing plant (id. at 117-118). The
Ohi o EPA neno gives the inpression that Gty Wll No. 8 is near the roofing
plant. (Goudiss Aff., Ex. 6.) See supra pp. 16-17.

- - - - - - - - - -+ - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*43]

1. "TCE discovered in a well off site of the Franklin Roofing Plant."

This representation was contained in the first D sclosure Schedule. It is
consistent with the Chio EPA neno which erroneously suggested Well No. 8 was
nearby the Franklin Roofing Plant. (Goudiss Aff., Ex. 6.) There is no suggestion
in the Chio EPA menp that the Franklin Felt MII was the plant invol ved.

Furt hernmore, Allen does not deny that he told Scott that Wll No. 8 was near the
Franklin Roofing Plant. No evidence either direct or circunmstantial has been
submtted to show that Allen, who was located in Atlanta, Georgia and had
recei ved the Chio EPA nmemb a week earlier during the course of negotiations
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with OCF, knew that in fact Well No. 8 was near the Franklin Felt MII|l and not
the Franklin Roofing Plant.

In view of this [ack of evidence of contrary know edge by Allen and the
incorrect information included in the Chio EPA nmenp, Allen and Rhyne's
representation as reflected in the Disclosure Schedule that TCE had been
di scovered in a well off site of the Franklin Roofing Plant, could only be found
by a reasonable juror to have been an honest mi stake.

2. No reports by environmental consultants other [*44] than those |isted on
di scl osure schedule to the contract.

It is clear that GP s warranty that it had no reports by environnenta
consul tants other than those listed on the Disclosure Schedul e was al so
incorrect. The CHZM Hi I | Report constituted such a report and should have been
included in the Disclosure Statenment. It is also true, however, that GAF had
know edge of the existence of such a report and knew that it was not on the
Di scl osure Schedul e. Scott was aware fromthe Environnental Audit that an
assessment report regarding solid waste di sposal practices at the Franklin Felt
M1l had been conmi ssioned as of Cctober 2, 1992. Scott acknow edged that he had
been made aware of the existence of the report by Allen and that Allen had
promi sed to provide himwith a copy. (Scott Dep. at 142-143.) Thus, GAF had
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know edge of the existence of the assessnment report, even though it was not
listed on the Disclosure Schedule. Allen testified that at the March 12, 1993
neeting, item1-B of the Audit Section on the Franklin Felt MII was revi ened
and that Scott asked for a copy of whatever assessment report had been
generated. After this neeting Allen directed his paralegal to get the docunents
[*45] requested by Scott. Because Allen did not have the solid waste assessnent
report, he called Borstel and asked himfor a copy. (A len Dep. at 193.) Rhyne
testified that she was unaware of the existence of the CHZM H Il report as of
the March 12 neeting with Scott. (Rhyne Dep. at 68-70.) Wen Allen requested a
copy of the report, Borstel was unable to |ocate the CHZM Hi Il report in his
files and requested a copy fromCH2ZM HiI|. (Borstel Dep. at 89-91.) The report
was received by Allen on March 26, 1993, and on that day delivered to GAF
personnel and nailed to Scott. (Allen Dep. at 171-172; 185-188.)



This evidence is inconsistent with a finding that Allen intended to defraud
GAF by failing to include the CHZM Hi Il Report on the Di scl osure Schedul e and
t hereby hiding the contam nation of the well near the Franklin Felt MIIl. There
is no showing that Allen was aware that, in addition to addressing solid waste
di sposal at the Franklin Felt MII as stated in the Audit, the CHZM Hi || report
contained a finding concerning the quality of water in the adjacent well
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Borstel, the environnental engineer at G P assigned to the proposed sal e of
the properties, was aware the CHZM H || Report nmentioned[*46] TCE because he had
read the conclusion contained in the draft report, but since the report
concluded that the level of TCE detected was far bel ow federal safe drinking
wat er standards and that there was no showi ng that the TCE had cone from one of
G P's waste disposal areas, he did not deemit an inportant docunent
environnental ly. (Borstel Dep. at 73-75.) Since the report stated that tests by
the City of Franklin showed TCE was present at concentrations ranging from.58
to .65 [mu] g/L, far bel ow the maxi mum contani nant |evel (MCLs) of 5 [nmu] g/L,
the enforceable drinking water quality standard devel oped under the Federa
Drinking Water Act (Defs.' Ex. 3 at 82377), Borstel's conclusion was not
unreasonable. GP' s failure to include the CHZM Hi Il Report on the Discl osure
Schedule, in light of the fact that it had di scl osed the existence of the report
and delivered a copy to GAF within a week after the signing of the Agreenent,
does not provide a rational juror with clear and convincing evidence that GP
acted with the intent to defraud.

3. TCE was "not attributable" to GP

An additional statenent in the Disclosure Schedule which is contested by GAF
is the assertion that[*47] the TCE discovered at the Roofing Plant was "not
attributable"” to GP. Al the evidence shows that this assertion was based on
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an inquiry pronptly conducted by Allen after nmeeting with OCF regarding GFP's
use of solvents containing TCE at the Franklin sites. Allen was advi sed that
such solvents had not been used (Allen Dep. at 358) and no evi dence which
contradicts Allen's statement has been provided.

The selection of the word "attributable" as opposed to "attributed" in the
Di scl osure Schedul e seens appropriate to describe the information gathered by
Allen's inquiry, since it concerned GP s investigation of its prior use of
sol vents containing TCE, as opposed to suggesting that a determ nation had been
made by the Chio EPA or by any other governmental agency or consulting firmas
to the source of the TCE. nl8 During GAF' s environnental follow up, Scott nade
an inquiry about whether the solvent used by GP, Safety Kl een, contained TCE
He was advised by a third party, Safety Kleen, that the solvents of Safety Kl een
used by GP at Franklin did not contain TCE. (Scott Dep. at 534.) There is no
evi dence, direct or circunstantial, that this representation in the D sclosure
Schedul e was[ *48] based on anything other than Allen's own investigation, and
therefore, fromthe evidence subnitted, no rational juror would reasonably
attribute fraudulent intent by Allen and Rhyne.

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

nl8 Since all parties knew that G P could not have know edge of all hazardous
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waste actions of, or pernmitted by, prior owners, the word "attributable" could
only relate to operations of GP and not to any liability which G P mght have
as present owner of a property under CERCLA or RCRA

- ---------- - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
4. "Nearby well - no contamination" at the Franklin Felt MII.

This alleged representation is based on Scott's testinobny that on March 12,
1993, Allen and Rhyne "nmay have told [hin] that there was no contami nation in
what they said was Well 6 on the property of the felt mll" and that he believed
that they had told himthis, because he had "substantial confort" that the
Franklin Felt MIIl was not a problem (Scott Dep. 288.) The alleged
representation is also based on Allen's testinony that he would have nmenti oned
to Scott the substance[*49] of his note on his February 24, 1993 Status Report
with respect to item 1(b) under the subtitle "Solid Waste" which read "nearby
well - no contamination."” (Allen Dep. at 329; Defs.' Ex. 14.) nl9

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

nl9 At his deposition, in response to questions about this notation, Alen
testified that he did not recall any nore than that sometine after February
1996 U.S. Dist. LEXIS 12811, *49; 43 ERC (BNA) 1323

24, 1993 and prior to March 12, 1993 soneone nmust have told himthat as far as
Item 1B was concerned no contam nati on had been found. (Allen Dep. 321-322.)

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Scott did not testify that Allen stated he had seen a report which found that
there was no contamination or that Allen had advised himthat any report had
reached such a conclusion. It is obvious that Scott understood Allen to be
sayi ng that he had no evidence of any contanination of that well. However, even
if Allen did nake the statenent that the well |ocated near the Franklin Felt
M1l was not contam nated, the statenment does not constitute fraud unless it can
be shown that Allen had evidence to the contrary. [*50] Such evidence woul d have
to be based on Allen's know edge of the findings in the CH2M Hi I | Report, about
wel | contam nation and would have to be sufficient to draw a concl usi on of
fraud. Allen's nere note on the Status Report does not make such a show ng and
does not provide evidence of scienter. In light of all the evidence, no rationa
juror could find that this statenent of Allen, if nmade, was intentionally false.

5. "No contact fromstate."

This representation is based on Scott's handwitten notes fromthe March 12,
1993 neeting. (Defs.' Ex. 16 at 0200107.) The evidence submitted to show t hat
1996 U.S. Dist. LEXIS 12811, *50; 43 ERC (BNA) 1323

G P was aware of a threat of regulatory action against G P by the Chio EPA, but
did not advise GAF of such a threat, is insufficient for a rational juror to
find clear and convinci ng evidence of fraudulent intent. Scott testified that
Al'l en advised himof the nature of the Chio EPA nenp on March 12, 1993 and
stated that there had been no response fromthe state regulatory authority as of
March 12, 1993 as to what action, if any, it would take. (Scott Dep. at 120.)
Scott testified that on the basis of this information, he concluded that there



had been no response fromthe State; that[*51] as of March 12, 1993 the State
had not required anyone to do anything; and that there was no indication of any
i mpendi ng enforcement action. (1d. at 636.) Scott did not testify that Allen
made any definitive statenment that the Chio EPA had deternined not to take any
action.

The facts as testified to by Schl audecker, OCF's Vice President for
Envi ronmental Affairs and Regul atory Law (Schl audecker Dep. at 11), and the
events thereafter do not support the conclusion that Allen had authoritative
information of a threat of Chio EPA action which he withheld from Scott or
Bright. On March 2, 1993, Schl audecker, his assistant, Crow e, and outside
counsel, Rick Squire ("Squire") of Wlner Cutler and Pickering, had a single
nmeeting with Allen and Rhyne at which the participants reviewed the Law
Envi ronmental Audit itemby item (ld. at 31-32, 50-51.) It was Schl audecker's
testinmony that in the course of that neeting, Schlaudecker, who had not
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personal Iy had any di scussions with the Cnio EPA (id. at 50), told Allen and
Rhyne t hat he understood that the Chio EPA would be witing a letter to GP
about TCE in the groundwater at Franklin (id. at 34, 48-49); that the Ohio EPA
had provi ded[*52] OCF with a copy of such a draft letter (id.); that the copy of
the draft letter had been received in January of 1993 (id. at 49); and that

Schl audecker believed that the Ohio EPA was going to follow up and | ook into the
guestion of TCE contamination in the groundwater at the Franklin facility (id.

at 26, 29, 67-68). Schlaudecker stated that he had seen a copy of the letter

(id. at 49), and at Allen's request agreed to provide a copy of the letter to
GP (id. at 34). n20

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

n20 When presented with the Chio EPA menp, Schl audecker testified that he had
never seen it before. (Schlaudecker Dep. at 60.) No draft letter fromthe Ohio
EPA, let alone a final letter, has been produced by OCF, the Onhio EPA or either
of the parties.

- - - - - - - - -+ - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

On March 4, 1993, in response to Allen's request, the Chio EPA nmeno, was
provided by Ctowle to Allen. (Goudiss Aff., Ex. 6.) At his deposition
1996 U. S, Dist. LEXI S 12811, *52; 43 ERC (BNA) 1323

Schl audecker testified that the Chio EPA nenp was not the letter he had seen and
received fromthe Chio EPA. (Schl audecker Dep. [*53] at 59.) A review of the
Chi o EPA nmeno which bears a date of January 8, 1993, does not indicate that the
Ohi o EPA was threatening regulatory or |egal action. (Goudiss Aff., Ex. 6.)

Al'len did not receive any draft letter threatening regulatory action from
Crow e, and by March 12, 1993, alnpst two nonths after OCF had | earned of "the
letter", GP had not received a letter fromthe Ohio EPA. Accordingly, it was
reasonable for Allen and Rhyne to conclude that OCF did not have a draft letter
in its possession and that Schlaudecker's statenent that the Ohio EPA planned to
follow up and ook into TCE in the groundwater at the Franklin Roofing Plant n21
(Schl audecker Dep. at 67-68), was based on the Chio EPA Menp and a faulty
recoll ection of that docunment. In view of the information which Allen admttedly
imparted to GAF, no rational juror would find that Allen's representation that
G P knew of "no contact fromstate" constituted a representation made with the
intent to defraud GAF.



- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

n21 Rhyne does not recall such a statement by Schl audecker and only renenbers

Schl audecker nentioning the Chio EPA menpo, not the draft letter. (Rhyne Dep. at

45, 39.) Her notes of that neeting with OCF describe first a letter and then a
1996 U.S. Dist. LEXIS 12811, *53; 43 ERC (BNA) 1323

nmeno.

- ---------- - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*54]

6. TCE contamination is a conmunity-w de problemin Franklin area not I|inked
to any particular source.

The Court has been unable to find any support for GAF's claimthat Allen
actually said TCE was a comunity-w de problemin Franklin. (GAF' s Mem Qppn at
17-18.) Scott testified that Allen said TCE contam nation was a "regi ona
probl ent (Scott Dep. at 490, 780-781, 834, 889, 891-893.) The parties appear to
have equated Allen's description of TCE as a regional problemwth a statenment
that TCE is a comunity-wi de problem In any case, the statenent that TCE is a
conmuni ty-w de probl em does not appear to be materially incorrect. The fina
CH2M Hi || Report states that "TCE has become a conmon organi c contam nant in the
Great Mani Buried Valley Aquifer because of the highly industrialized I and
devel opnents overlying this sensitive aquifer." (Defs.' Ex. 3 at 82377.)
Accordingly, even if this statenent regarding a comunity-w de probl em was nade,
it is not of a character which constitutes fraud, since it could readily be
checked with governmental docunents or authorities. n22

1996 U.S. Dist. LEXI S 12811, *54; 43 ERC (BNA) 1323
- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

n22 Additionally, defendants have not shown that Scott relied on this statenent,
whi ch coul d have been easily verified by calling the Chio EPA prior to entering
t he Agreenent.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*55]

V. Summary

G P s representations, when viewed in the context of the actions and
di scl osures of Allen and Rhyne, do not provide a reasonable juror with clear and
convi nci ng evidence of fraud.

At the March 12, 1993 neeting, Allen volunteered to Scott that TCE had been
detected in Wll No. 8 by the City of Franklin and that the state regul atory
agency was aware of the contamination. This infornmation was not included in the
Audit or any other reports provided to GAF at the tinme of this neeting. During
the March 12, 1993 neeting, Allen inaccurately told Scott that Wll No. 8 was
| ocated near the Franklin Roofing Plant instead of near the Franklin Felt MII.
If Allen had know edge of the findings of the CH2ZM Hi Il Report regarding the
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TCE contanination of City Wll No. 8 near the Franklin Felt M1l and had wanted



to conceal the report in order to hide the CHZMH Il finding from GAF, it would
have been fool hardy for himto disclose the Chio EPA Menp. In view of the
information in the Cnhio EPA Meno, it would have been normal due diligence for
GAF, like OCF, to confirmwith the Chio EPA or with the Gty of Franklin the
extent of each authority's concern about the contamination[*56] of City Well No.
8. Any contact with the Chio EPA, or a review of the City docunents avail abl e
for inspection, would have disclosed the fact that Well No. 8 was |ocated near
the Franklin Felt MIIl. The State and City agencies were the sources of

i nformati on described in the CH2ZM Hi || Report. Upon such inquiry any deception
by Al en woul d have been reveal ed.

At the sane nmeeting on March 12, 1993, Allen had inforned Scott of the
exi stence of a report regarding solid waste managenment practices at the Franklin
Felt MII. This disclosure and Allen's pronmi se to obtain a copy for Scott
contradict the contention that Allen knew of the CH2ZM Hi || Report's contents and
intentionally conceal ed the report because he believed the contents were of such
significance that GAF would have the right to termnate. Furthernore, the
contention that GP' s failure to include the CHZM Hi Il Report in the Disclosure
Schedul e was part of a schene to defraud GAF is severely underni ned by the fact
that the CHZM H Il Report was provided to GAF only one week after the Agreement
was signed. Its contents clearly identified the |ocation of Wll No. 8 as near
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the Franklin Felt MIIl and the extent of its contam nation. [*57]

If Allen had intended to defraud GAF on environnental issues pertaining to
TCE, he woul d not have volunteered informati on about TCE being detected in Wl
No. 8 and woul d have withheld both the CHZM Hi Il Report and the Chi o EPA Meno.

I nstead, on March 12, 1993, Allen inforned Scott that TCE had been detected, at
City Well No. 8, according to an Chio EPA Menp; supplied a copy of the nmeno, at
least to Bright; told Scott of the existence of the report concerning solid
wast e di sposal at the Franklin Felt MIIl; pronmised to obtain a copy of that
report; and on March 26, 1993 sent Scott a copy of the CH2ZM Hi ||l Report. Allen's
and Rhyne's actions are inconsistent with those of persons acting with intent to
defraud. There is no evidence sufficient to support a finding by a reasonabl e
juror that either Allen or Rhyne intended to perpetrate a fraud on GAF.

Accordingly, although GP s failure to give accurate environnenta
information to GAF may be harnful to its breach of contract claim there is
i nsufficient evidence of intent to commit fraud in the inducenent to permt
GAF' s counterclaimto go to the jury.

CONCLUSI ON
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Plaintiff's nmotion for sunmary judgnent dism ssing defendants' [*58]
counterclaimalleging fraudul ent m srepresentation is granted. Plaintiff is
entitled judgnment as a matter of |aw because after adequate tine for discovery,
GAF has failed to nake a showi ng sufficient to establish by clear and convincing
evi dence that G P had an intent to defraud, an essential elenment of a fraudul ent
m srepresentation clai munder New York | aw.

IT 1S SO ORDERED.

Dat ed: New Yor k, New York



Sept enber 3, 1996
Robert P. Patterson, Jr.

u. S D J.



