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KILLER B REGULATIONS FINALIZED

Triangular B reorganizations are often conducted whereby a subsidiary corporation will
acquire a target corporation in exchange for stock of the subsidiary’s parent corporation.
Throw a foreign corporation into the mix and the opportunity exists for tax avoidance,
especially as to the acquisition of the subsidiary of stock of its parent for valuable
consideration to use in the acquisition. For example, a foreign subsidiary may be able to
repatriate earnings to a U.S. parent without a taxable dividend, or if the parent
corporation is foreign then funds may be transferred to the parent without a U.S.
withholding tax.

So-called ‘Killer B’ transactions were first addressed in Notices 2006-85 and 2007-48,
and then further addressed in 2008 Temporary Regulations under Code Section 367(b).
In May of this year, final Regulations were issued.

The final Regulations, when applicable, generally result in deemed distributions that are
subject to tax under other Code sections, such as Section 301. They may also result in
deemed contributions from the parent to its subsidiary. The deemed distributions may
be characterized as ‘notional’ only, so as to avoid the potential application of Code

Section 311(b) gains and losses.

Jeffrey Rubinger has published a recent article in the June 2011 Journal of Taxation that
provides the history of the ‘Killer B’ transactions and an analysis of the new Regulations
(“Final ‘Killer B’ Regulations Further Expand Likelthood of Gain Recognition by
Taxpayers”). He points out that the deemed distributions can occur even if the target
corporation is unrelated to the acquiring parent/sub group. He also notes that in
circumstances when Code Section 367(b) does not apply due to a lack of earnings and
profits, Code Section 367(a) may still be triggered.
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Authored by Charles Rubin, Esq. Mr. Rubin is a Florida Bar Board Certified tax attorney with the firm of Gutter Chaves
Josepher Rubin Forman Fleisher P.A. (www.floridatax.com) His practice focuses on protecting & enhancing individual,
family & business wealth through: Planning to Minimize Taxes (U.S. & International) « Estate Planning, Charitable,
Marital & Succession Planning ¢ Business Structuring & Transactions ¢ Trusts & Estates (Administration-Disputes-
Drafting) ¢ Creditor Protection. He can be reached at 561-998-7847 or at crubin@floridatax.com. This article was
previously published at http://www.rubinontax.blogspot.com.
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