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It is fair to say that the insurance industry has had its “political day” in 
Tallahassee these past few  sessions.  This Capitol Report discusses a number 

of important issues that w ill surface in 2009.  
 

By Kelly Cruz-Brown 
Carlton Fields Shareholder, and 

Beth Vecchioli 
Carlton Fields Senior G overnment Consultant 

A s the opening of the 2009 Legislature ap-
proaches in M arch, it is clear from  recent 
activities that issues involving a variety of 
insurance lines w ill again be at the forefront 
of the political debate.   

Indeed, m any bills have already been filed 
and are now  being heard during interim  
com m ittee m eetings that directly im pact the 
insurance industry. 

A m ong these issues, w e expect the Legisla-
ture to address tw o key opinions issued in 
2008 by the Florida Suprem e C ourt affecting 
1) W orkers’ C om pensation Insurance and 2) 
Surplus Lines Insurance.  

W orkers’ C ompensation  Insurance 
Murray v. Mariner Health,  
994 So. 2d 1051 (Fla. 2008) 
In this case, the C ourt held that reasonable 
attorneys’ fees for claim ants w hen not other-
w ise defined in the w orkers' com pensation 
statute, are to be determ ined using Rule 4 -
1.5(b) of the Rules Regulating the Florida 
Bar.  In essence, the M urray opinion elim i-
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nates som e of the reform s enacted in 2003 
that have resulted in low er prem ium s and a 
general stabilization of w orkers’ com pensa-
tion insurance in Florida.  If the M urray opin-
ion is not addressed by the Legislature, 
w orkers’ com pensation prem ium s w ill likely 
increase in Florida. 

In testim ony before the Florida Senate C om -
m ittee on Banking and Insurance this w eek, 
a representative from  the N ational C ouncil 
on C om pensation Insurance (N C C I) stated 
that N C C I w ill file for a rate increase of 6.4  
percent effective A pril 1, 2009, based on 
Florida Insurance C om m issioner Kevin 
M cC arty's indication that the increase w ould 
be approved. 

The N C C I, in Boca Raton, m anages the na-
tion’s largest database of w orkers’ com pen-
sation insurance inform ation and is the State 
of Florida’s statistical agent for w orkers’ 
com pensation insurance.  It analyzes indus-
try trends, prepares w orkers’ com pensation 
insurance rate recom m endations, determ ines 
the cost of proposed legislation, and pro-
vides a variety of services to the insurance 
industry to m aintain a healthy w orkers’ com -
pensation system . 

In further testim ony, Jim  W atford, chief actu-
ary for w orkers’ com pensation insurance for 
the Florida O ffice of Insurance Regulation 
indicated that the N C C I request for in-
creased rates is the first of m any increases 
predicted to occur, if attorneys’ fees are not 
addressed by the Legislature follow ing the 
M urray opinion. 

Surplus Lines Insurance 
Essex Ins. Co. v. Zota,  
985 So. 2d 1036 (Fla. 2008) 
In another key opinion issued by the Florida 
Suprem e C ourt, surplus lines insurance m ay  
be subject to greater regulation by the Flor-
ida O ffice of Insurance Regulation. 

State Farm  has chosen to exit the Florida 
property m arket, leaving unanswered ques-
tions about the state’s private carrier capac-
ity and next political m oves by the Florida 
Legislature and Governor. 
 

Surplus lines insurance policies cover risks 
that are unique, unusual, or difficult to evalu-
ate that authorized insurance carriers prefer 
not to cover.  A n insurance agent m ust ob-
tain three denials for coverage from  the ad-
m itted m arket before a surplus lines policy 
can be issued to an insured. 

Because of this unique risk, surplus lines car-
riers are given relaxed regulation, particu-
larly in the area of policy form s and rates 
that otherw ise m ust be approved by the 
state.  This approach helps to encourage the 
coverage of unique risk issues and encour-
ages surplus lines carriers to w rite coverage 
in the Florida m arket. 

H ow ever, in Zota, the C ourt ruled that sur-
plus lines insurers w ere not exem pt from  all 
parts of C hapter 627, Florida Statutes, in-
cluding the regulation of policy form s.   

Therefore, surplus lines insurers m ay now  be 
required to com ply w ith substantive stan-
dards concerning policy form  content im -
posed by C hapter 627, Florida Statutes, in-
cluding m andatory coverages and contract 
provisions.  The C ourt ruling bodes-ill for the 
future of hard to cover risks in the state, as 
surplus lines carriers m ay w ell chose not to 
cover such risks if they are subject to policy 
form  regulation.  

A n industry sponsored bill w ill be filed w ith 
the Legislature to address and reverse the 
Zota opinion. W e anticipate that the Florida 
Plaintiffs’ Bar w ill m ount a serious challenge 
to the passage of this bill. 
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Florida H urricane C atastrophe Fund  

W e expect the Republican-led legislature to 
revisit property insurance issues.  Florida 
citizens continue to be heavily burdened w ith 
paying assessm ents im posed by the Florida 
H urricane C atastrophe Fund (“C at Fund”) 
due to the exposure of hurricane property 
dam age in Florida.  The C at Fund is w oefully 
under-funded and does not have sufficient 
assets to m eet its claim s paym ent obligations.   

The Legislature w ill be closely analyzing this 
situation and w ill consider w ays to reduce 
the C at Fund’s current and future obligations. 

C itizens Property Insurance C orporation  

It is anticipated the Legislature w ill again 
evaluate the coverages and rate adequacy 
of C itizens Property Insurance C orporation 
(“C itizens”).  C itizens is a governm ent-
created organization w ith a purpose to be 
the “insurer of last resort.”  H ow ever, since 
the 2004 and 2005 hurricane seasons, the 
com pany has grow n to becom e the largest 
property insurance carrier in the state. 

In recent prior legislative sessions, C itizens’ 
rates w ere frozen by law m akers and its abil-
ity to com pete w ith private insurers w as ex-
panded.  O pponents of this legislative inter-
vention assert that C itizens’ prem ium s are 
w oefully inadequate and that the com pany is 
hugely financially unsound – in billions of 
dollars -- to cover its current risk. 

The Legislature m ay consider lifting the exist-
ing rate freeze and increase C itizens’ rates 
over a period of tim e until they reach actuar-
ial soundness. 

It is fair to say that the insurance industry has 
had its “political day” in Tallahassee these 
past few  sessions; so m uch so that State 
Farm  has chosen to exit the Florida property 
m arket, leaving m any unansw ered questions 
about the state’s private carrier capacity and 
next political m oves by the Florida Legisla-
ture and G overnor.  It is all very topsy-turvy.� 

Kelly Cruz-Brown is a m ember of the firm’s 
G overnment Law  & Consulting, 
Insurance, Health Care, and 
Corporate & Securities Practice 
G roups. Her practice focuses 
on representing individuals, 
insurers, HM O s and other enti-
ties regulated by the Florida 
Dept. of Financial Services and 

O ffice of Insurance Regulation.  She also repre-
sents individuals and business interests regard-
ing licensure and disciplinary matters before the 
Depts. of Business & Professional Regulation, 
and Health; Agency for Health Care Adm inistra-
tion; and other state agencies. 

Prior to joining Carlton Fields in 1999, Kelly 
represented government agencies and officials, 
including the Depts. of Insurance, and Business 
& Professional Regulation.  She has expertise in 
public records law, agency enforcement actions 
and investigations, and formal adm inistrative 
litigation proceedings. 

Reach Kelly at kcruz-brown@ carltonfields.com  
or 850.513-3610 in Tallahassee. 

Beth Vecchioli is a m ember of the firm’s In-
surance, Health Care, and 
G overnment Law  & Consulting 
Practice G roups. She is among 
the firm’s senior government 
consultants and specializes in 
insurance and financial ser-
vices regulation.  Beth repre-
sents agents, agencies, insur-

ers, HM O s, mortgage brokers and other entities 
before the Florida Dept. of Financial Services, 
O ffice of Insurance Regulation, and O ffice of 
Financial Regulation on matters involving sol-
vency, rate-m aking, policy form  filings, licens-
ing, discipline, m ergers and acquisitions and 
other regulatory issues. 

Prior to joining Carlton Fields in 2003, Beth 
served as Deputy Comm issioner and as Bureau 
Chief for the Bureau of Property and Casualty 
Form s and Rates in the Florida O ffice of Insur-
ance Regulation. 

Reach Beth at bvecchioli@ carltonfields.com  or 
850-513-3609 in Tallahassee. 
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