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Negotiating U.S. Executive Employment 
Agreements

hile few U.S. employees have em-
ployment agreements, they are 
often necessary for recruiting and 
retaining key executives, as well 
as protecting the company’s legal 

interests.  This article discusses the main parts of 
executive-level employment agreements and how 
they can be written to be more or less favourable 
to the executive.  

Employment agreements cover these main points:

-Duties
-Term and Termination 
-Compensation and Benefits 
-Intellectual Property Rights and Post-Termina-
tion Restrictions 
 
Duties

The agreement usually describes (a) title and 
general responsibilities, (b) where the executive is 
based, (c) to whom the executive reports, and (d) 
any special requirements, such as regular travel, 
board memberships, and submitting periodic 
reports to the board.  The executive is prohibited 
from holding other employment or, sometimes 
with narrow exceptions, pursuing other for-profit 
activities.  Charitable/public service activities are 
typically allowed provided they do not interfere 
with the executive devoting full-time, best efforts 
for the company. 
 
Term and Termination

How They Work Together.  Term—how long the 
agreement lasts, and termination—how the agree-
ment may be ended early—work in tandem.  They 
are drafted to favour either the company or the 
executive.  An executive who is highly market-
able will be able to negotiate a term/termination 
provision that strongly protects against his or her 
economic risk of early termination.

Starting Point: Employment At-Will.  Most 
non-union U.S. employment is “at-will,” meaning 
that each side is unilaterally free to end employ-
ment at any time, without notice, and for any or 
no reason (except for certain proscribed reasons 
such as discrimination).  Termination by the com-
pany incurs no direct financial obligation beyond 
the payment of previously earned compensation.  
 
Termination Without Cause.  Employment agree-
ments for key executives almost always contain fi-
nancial obligations if the company terminates the 
executive without “cause.”  Because U.S. law has no 
set definition of cause, the agreement needs to de-
fine it.  It usually includes material breach of the 
agreement or a significant company policy; dis-
honesty, misconduct or wilful refusal to perform 
duties; conviction of a felony or of certain types of 
felonies; and being under the influence of alcohol 
during work or the use of illegal drugs at any time.  
It may also include personal conduct that harms 
the company’s image, reputation, or financial con-
dition.  Cause ordinarily does not include merely 
poor performance or results.  However, cause defi-
nitions vary among agreements, and a highly mar-
ketable candidate will be able to negotiate a nar-
rower definition of what constitutes cause.

Typical Term/Termination Provisions.  The most 
company-favourable provision is one that has no 
set term of employment, which is terminable at 
will, but with severance if the company terminates 
without cause.  Severance may be paid in either 
in a lump sum or over payroll periods.  The latter 
helps assure that the executive complies with post-
termination restrictions. 
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The amount or length of severance ranges consid-
erably.  The usual severance range is two to twelve 
months of base salary, with four or six months a 
frequent choice.  Payment is sometimes condi-
tioned on the executive being unable to find com-
parable employment.  

Besides continued base salary, severance may in-
clude payment or waiver of all or part of the execu-
tive’s premiums for continued health care coverage 
under the federal law known as COBRA.  It may 
also include a “gross up” to cover the income taxes 
due to the payment or waiver.  Severance may also 
include all or a portion of any discretionary bo-
nus.  Non-discretionary bonuses, commissions, 
and deferred compensation are legally required to 
be paid, or excused from payment, in accordance 
with the terms of the plan or contract that created 
them.  

Instead of having individually negotiated sever-
ance agreements, some companies have sever-
ance pay plans, which apply if an executive is 
terminated without cause.  While these are un-
usual among privately owned companies, they 
do have legal advantages worth considering. 
 
The term/termination provision that gives the 
most economic protection to the executive is a 
multiple-year term with an “evergreen” clause that 
automatically renews the term for successive peri-
ods of at least one year.  Automatic renewal can be 
stopped by giving notice of non-renewal, which is 
usually required to be given at least 60 days before 
the end of the current term.  If the company ter-
minates without cause, the executive will receive 
a lump sum amount for all of the base salary he 
or she would have earned through the end of the 
term.

“Resignation for Good Reason.” For key execu-
tives, employment agreements often give the ex-
ecutive the right to resign for “good reason,” such 
as a decrease in salary, target bonus compensation, 
title, responsibilities, or reporting level, relocation 
of the office beyond a certain distance, and the 
company’s unremedied breach of the agreement.  
A resignation for good reason is treated the same 
as a termination without cause, entitling the exec-
utive to the same severance.  The agreement may 
include the loss of certain financial benefits, such 
as bonus or equity-based awards if the executive 
resigns without good reason.  Retirement and res-
ignation due to disability are usually addressed so 
as not to cause the loss of the executive’s financial 
benefits.

Including Conditions on Paying Severance.  
Payment of severance should be expressly condi-
tioned on the executive fully complying with all 
post-termination restrictions and signing a gen-
eral release of all claims against the company and 
affiliated companies and persons.  Certain rights 
cannot be released, such as the right to earned 
compensation.  State and federal laws also have 
various requirements for a release of other claims 
to be enforceable.  

Compensation and Benefits

The compensation and benefits components of an 
executive employment agreement include:

-Starting Base Salary and Increases
-Bonuses and Other Incentive Compensation 
-Participation in Employee Benefit Plans and 
“Perks”
-Equity-Based Awards 
 
Starting Base Salary and Increases.  Base sal-
ary may be fixed for the entire term, be subject to 
discretionary annual review, or have automatic 
increases.  While automatic increases are usually 
a preset percentage or amount, they may (like bo-
nuses) be based on the degree to which company 
and individual-performance metrics are met. 
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Salary may be lowered, unless doing so is in-
cluded as grounds for the executive to resign 
for good reason.  Also, base salary may be set 
high and variable compensation set low or 
the converse, depending on a mix of factors. 
 
Bonuses and Other Incentive Compensation.  
An annual bonus is typically included.  It may 
be discretionary or based on the degree to which 
company and individual-performance metrics are 
met.  A first-year bonus may be guaranteed, or a 
signing bonus given, if the candidate is relocating 
or forfeiting compensation with the current em-
ployer.  (Relocation expenses may also be covered.) 

Companies often have short and long-term incen-
tive compensation plans applicable to (and differ-
ing between) certain management levels.  Due to 
federal income tax laws, the employment agree-
ment or applicable plan needs to specify when bo-
nuses and incentive compensation are to be paid.  
Unless the agreement or plan provides otherwise, 
termination does not necessarily end the obli-
gation to pay all or a pro-rata portion of a non-
discretionary bonus and incentive compensation. 
 
Employee Benefit Plans.  Employment agree-
ments include that the executive is entitled to par-
ticipate in the company’s employee benefit plans, 
such as health insurance and 401(k) plans, which 
themselves are governed by a federal law called 
ERISA.  Few companies still have traditional pen-
sion plans for new employees.  However, some have 
supplemental executive retirement plans.  Benefits 
may also be provided on an individual basis, but 
the tax treatment of individual versus group ben-
efits needs to be considered.  

Perks.  While CEO-level employment agreements 
for large, publicly held companies may have ex-
tensive perks, such as payment of certain expenses 
and specified levels of business travel, privately 
held companies have few beyond a car allowance 
or, less frequently, a leased luxury-level car.  While 
perks are usually minimal, they can be used to help 
gain a highly desired candidate. 

Equity-Based Awards.  Equity-based awards in pri-
vately held companies are included far less frequent-
ly than bonuses.  Awards can take many forms, such 
as stock or unit options, restricted stock or units, 
and stock appreciation rights.  While some give 
the executive actual equity, others essentially pro-
vide incentive compensation based on the increase 
in the value of the company’s value.  The awards 
usually have a vesting schedule based on the exec-
utive’s length of service with the company.  Equity-
based awards are usually pursuant to written plans 
that the company’s board of directors adopts.  Tax, 
employee-benefit, and ownership issues intersect 
in drafting an equity-based award plan, and there-
fore experienced counsel should be consulted.   

Intellectual Property Rights and Post-Termina-
tion Restrictions 

Employment agreements include, or incorporate 
by reference, provisions that all intellectual prop-
erty created as a result of the executive’s work be-
longs exclusively to the company.  Agreements 
also usually restrict the executive from competing 
with the company for some time after employment 
ends.  To be enforceable, the restrictions need to 
be narrowly drafted to avoid restricting the execu-
tive more than is necessary to protect the compa-
ny’s legitimate business interest.  Restrictions typi-
cally last between six to thirty-six months, with 
twelve to twenty-four being most frequent.  While 
“garden leave” pay during the restricted period is 
common in many countries, it is less so in the U.S. 
 
Restrictions may prohibit soliciting or hiring 
away specified groups of company employees, so-
liciting or doing business with some or all of the 
company’s customers, and not working in a role 
that competes with a company’s line of business.  
A worldwide restriction may be reasonable if the 
company does business worldwide or is subject to 
competition from anywhere in the world.

The restrictions are largely governed by the laws 
of an applicable state, rather than by federal law.  
States and courts within a state can vary greatly as 
to what restrictions they will enforce.  In Califor-
nia, for example, all restrictions are largely unen-
forceable.  In contrast, some states still routinely 
enforce post-employment restrictions.  In most 
states, however, restrictions are closely scrutinised 
and risk not being enforced if the company failed 
to carefully draft them to avoid unnecessary bur-
den on the executive.  

Conclusion 

An executive employment agreement is not a fill-
in the form document.  It starts with assessing the 
company’s interests, followed by negotiation over 
the candidate’s requirements.  The company’s pro-
tections should be largely non-negotiable.  There 
are many ways to meet the candidate’s require-
ments, as long as they incentivise the candidate 
to meet the company’s key business and financial 
objectives.
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