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The Kevin B. Payne Living Trust 

 

Article One 

 

Creation of My Trust 

Section 1. My Trust 

This is my Living Trust, dated June 19, 2005, by KEVIN B. PAYNE, the 
Trustmaker, also known as CUBBY, and the following initial Trustees: 

KEVIN B. PAYNE 

My trust is a revocable living trust that contains my instructions for my own well-
being and that of my loved ones.  All references to “my trust” or “trust,” unless 
otherwise stated, shall refer to this Living Trust and the trusts created in it. All 
references to “Trustee” shall refer to my initial Trustee or Trustees, or their 
successor or successors in trust. 

When the term “Trustmaker” is used in my trust, it shall have the same legal 
meaning as “Grantor,” “Settlor,” “Trustor,” or any other term referring to the 
maker of a trust. 

Notwithstanding anything in my trust to the contrary, when I am serving as a 
Trustee under my trust, I may act for and conduct business on behalf of my trust 
as a Trustee without the consent of any other Trustee.  

Section 2. The Name of My Trust 

 For convenience, my trust shall be known as the: 

KEVIN B. PAYNE LIVING TRUST, dated June 19, 2005 

For purposes of beneficiary designations and transfers directly to my trust, my 
trust shall be referred to as: 

KEVIN B. PAYNE, Trustee, or his successors in trust, under the 
KEVIN B. PAYNE LIVING TRUST, dated June 19, 2005, and any 
amendments thereto. 
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In addition to the above description, any description for referring to my trust shall 
be effective to transfer title to my trust or to designate my trust as a beneficiary as 
long as that description includes the date of my trust, the name of at least one 
initial or successor Trustee, and any reference that indicates that assets are to be 
held in a fiduciary capacity. 

Section 3. Consent of My Initial Trustees 

Despite any conflicting provision in my trust, when I am serving as a Trustee 
under my trust, I may: 

act for and conduct business on behalf of my trust as a Trustee without 
the consent of any other Trustee; and 

enter into written agreements with third parties authorizing any 
Cotrustee to act for and conduct business on behalf of my trust without 
my consent.  

Section 4. New Trust Identification Number Not Needed 

This Trust is a "grantor" trust and it is not required to have a separate 
identification number as long as the Trustmaker is an acting Trustee, pursuant to 
Section 1.671-3(a)(1) of the IRS Regulations. The Trust identification number 
shall be the Trustmaker's own social security number. 

Section 5. Income Taxes to be Filed on Form 1040 

Internal Revenue Code 674-677 provides that a Trustmaker is treated as an owner 
for tax reporting purposes when control of assets put into the Trust is retained by 
the Trustmaker. IRC reg. 1.671-4 specifically states that a fiduciary return should 
not be filed, and all income should be reported on the Trustmaker's regular 1040 
Income Tax return. 
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Article Two 

 

My Family 

My spouse’s name is MICHELLE CREWLE PAYNE.  All references to “my 
spouse” in this agreement are to her. 

 

The names and birth dates of my children are: 

ANNIE PAYNE, born February 5, 1978 

BOB PAYNE, born December 24, 1980 

CHARLES PAYNE, born May 3, 1985 

 

All references to my children in this agreement are to these children, as well as 
any children subsequently born to me, or legally adopted by me. 
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Article Three 

 

Funding My Trust 

Section 1. Initial Funding 

I hereby transfer, assign, and convey all of my right, title, and interest in and to all 
of my property that is permitted by law to be held in trust, wherever situated, 
whether personal or real, tangible or intangible, separate or community, to my 
Trustee to hold and administer for my benefit and for the benefit of my 
beneficiaries. 

However, unless I have executed a written document to the contrary, it is not my 
intent to transfer any asset to my trust if the transfer would result in the imposition 
of any income, gift or transfer tax.  By way of illustration and not limitation, it is 
not my intent to transfer the ownership of any retirement plan to my trust because 
this would result in immediate income taxation. 

I will also initially fund my trust with $10 concurrent with its execution. 

a. Reliance by Third Parties 

Upon presentation by my Trustee of this Article of my trust and a 
separate Affidavit of Trust stating the name and address of my Trustee, 
affirming that my trust is in full force and effect, and containing any 
pertinent provisions of my trust, all third parties shall rely on this 
transfer and follow all of my Trustee’s instructions without risk of 
incurring any liability to me, my Trustee, or my beneficiaries. 

b. Condition on Transfer 

In order for any transfer under this Section to be valid, the property 
interest assigned, conveyed, or delivered to my Trustee must be 
acceptable to my Trustee. 

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=ad272889-ac8e-42e0-b6da-5ce46e739467



 

3-2 

c. Specific Transfers of Property 

It is my intent that, from time to time and when necessary, specific items 
of property will be individually transferred and titled either directly in 
the name of my trust or in a nominee for the benefit of my trust. 

Section 2. Additional Property 

Additional property interests of all kinds may be transferred to my trust by me or 
any other person in any manner.  All property interests assigned, conveyed, or 
delivered to my Trustee must be acceptable to my Trustee. 

Section 3. Funding with Tenancy by the Entirety Property 

Any tenancy by the entirety property which is or becomes trust property shall 
remain tenancy by the entirety property during my lifetime. 

a.  A Conveyance or Transfer of Entirety Property 

A conveyance or transfer of tenancy by the entirety property to my trust, 
whether directly transferred or transferred to a nominee or agent on 
behalf of my trust, shall not be construed as a partition of the tenancy by 
the entirety property during the lives of me and my spouse. 

b. Withdrawals of Tenancy by the Entirety Property 

During my lifetime, any withdrawals of tenancy by the entirety property 
from my trust shall be made only with the consent of my spouse.  Upon 
the written direction of both me and my spouse, my Trustee shall re-
convey the property to me and my spouse, as tenants by the entireties.   

If I revoke my trust, my Trustee shall re-convey all tenancy by the 
entirety property to me and my spouse, as tenants by the entireties. 

c. Lifetime Powers 

Until my death, both me and my spouse shall retain all rights, privileges 
and obligations regarding our tenancy by the entirety property as if that 
property were free of the trust. 
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d. Conveyance upon My Death 

Upon my death, my tenancy by the entirety property shall be distributed 
to my spouse. 

My spouse may disclaim this conveyance within the time and under the 
conditions permitted by law. 

My spouse's disclaimer may be exercised by delivering an irrevocable 
and unqualified refusal to accept this conveyance to my Trustee. 

If my spouse exercises this disclaimer, my tenancy by the entirety 
property shall be retained in trust and distributed in accordance with the 
Articles that follow. 

Section 4. Funding with Community Property 

Any community property, including the proceeds from such property, which is or 
becomes trust property, shall remain community property during the lives of me 
and my spouse. 

a. A Conveyance or Transfer of Community Property 

A conveyance or transfer of community property to my trust, whether 
directly transferred or transferred to a nominee or agent on behalf of my 
trust, shall not be construed as a partition of the community property 
unless there is an express written agreement to that effect between me 
and my spouse. 

My Trustee shall have no power with respect to community property 
that would be greater than that power that I, or my spouse, would have 
over that same community property were it free of the trust. 

b. Withdrawals of Community Property 

If I make withdrawals of community property from the trust without 
revoking the trust, the property that is withdrawn shall retain its 
character as community property.  If I revoke my trust, any and all 
community property held on behalf of my trust shall be re-conveyed by 
my Trustee to me and my spouse as community property. 
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My spouse shall have the unrestricted right to remove my spouse’s 
community property share or interest from my trust at any time by 
notifying my Trustee of such intent in writing. 

c. Income From Community Property 

During my life, the net income from the community property shall retain 
its community character regardless of whether it is accumulated or to 
whom my Trustee is directed to distribute it. 
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Article Four 

 

Administration of My Trust 

 

during My Life 

Section 1. My Lifetime Powers 

During my life, I shall have the express and total power to control and direct 
payments, add or remove trust property, and amend or revoke this trust. 

a. Control and Direct Payments 

Except as otherwise provided in this Section, my Trustee, during all 
periods of time when I am not disabled as defined in this Article, shall 
distribute or retain the principal and net income of the trust as I may 
direct.  Absent directions from me, my Trustee shall distribute the trust 
income to me at least monthly. 

I shall have no power to direct my Trustee to make gifts of principal or 
income from the trust to a third party.  Any gift made directly by my 
Trustee to a third party in violation of this provision shall be construed 
as a distribution made directly to me, and then a gift from me to such 
third party. 

b. Investment Decisions 

During my lifetime, except for any period of my disability, I reserve the 
right to specifically approve or disapprove each and every trust 
investment, purchase, or sale before it is made.  My Trustee is relieved 
from all liability for loss which may result from the purchase or sale of 
trust property which has been directed by me. 

c. Add or Remove Trust Property 

I shall have the absolute right to add to the trust property at any time and 
the absolute right to remove property, or any interest therein, from the 
trust at any time.  Both of these rights shall be exercised in writing. 
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d. Amend or Revoke the Trust 

I shall have the absolute right to amend or revoke my trust, in whole or 
in part, at any time.  Any amendment or revocation must be delivered to 
my Trustee in writing. 

This right to amend or revoke my trust is personal to me, and may not 
be exercised by any legal representative or agent acting on my behalf. 

Section 2. The Definition of My Disability 

My disability, for purposes of this agreement, shall be defined as follows: 

a. Private Determination 

I shall be deemed disabled during any period when, in the opinion of my 
Disability Panel, I am incapacitated or disabled because of illness, age, 
or any other cause which results in my inability to effectively manage 
my property or financial affairs. 

1. My Disability Panel 

My Disability Panel shall initially consist of my primary care 
physician, and my spouse. 

If my spouse predeceases me, is under any form of legal 
disability, or is otherwise unable or unwilling to act, then my 
spouse shall be replaced with my then living children, if they 
are not under any form of legal disability or are otherwise 
unable or unwilling to act. 

If at any time my Disability Panel consists solely of my 
primary care physician, then my disability Trustees who are 
currently serving (or who would be entitled to serve if I was 
already declared disabled) shall be added to my Disability 
Panel. 

My Disability Panel shall continue to serve throughout any 
period of my disability. 

Any person named in this Section may decline to serve as a 
member of my Disability Panel, or decline to participate in 
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making a determination of disability in a specific instance, by 
providing written notice to my Trustee. 

2. Determination by My Disability Panel 

Any determination of my disability shall be final, binding and 
controlling if made with the unanimous agreement of my 
Disability Panel members. 

I authorize and encourage my panel members to consult with 
any other individuals they may consider necessary or 
advisable prior to making a determination regarding my 
disability. 

3. Certificate of My Disability 

The opinions of the members of my Disability Panel shall be 
documented by signed, notarized certificates (the 
"Certificates"). 

The period of my disability under this Section shall continue 
until the Certificates are revoked by the then serving members 
of my Disability Panel.  Any revocation shall be documented 
by signed, notarized statements.   

A panel member shall not be liable to me, my Trustee, or any 
other beneficiary of my trust for any decision regarding the 
determination of my disability under this Section, if the panel 
member made the decision in good faith. 

b. Court Determination 

I shall also be deemed to be disabled upon the determination of a court 
of competent jurisdiction that I am incompetent, incapacitated, or 
otherwise legally unable to effectively manage my property or financial 
affairs. 

c. Disappearance or Absence 

I shall be deemed to be disabled if I am being detained under duress or 
upon my unexplained disappearance or absence for a continuous period 
of more than thirty (30) days. 
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My detention under duress, or my disappearance or absence, may be 
established by an affidavit of the persons and/or institutions who would 
be entitled to serve as my disability Trustees if I was already declared 
disabled.  The affidavit shall describe the circumstances of my detention 
under duress, or my disappearance or absence.   

No third party who acts in reliance on the representations of my 
disability Trustee or the authority granted under my trust shall incur any 
liability to me, my Trustee, or any other beneficiary of my trust as a 
result of permitting my disability Trustee to exercise any power granted 
under my trust.  

My disability Trustee is authorized to execute documents necessary to 
persuade any third party to honor the authority of my disability Trustee. 

Section 3. Discretionary Guidelines for My Disability 

During any period of time when I am disabled, my Trustee shall apply the trust 
property, including its income, exclusively for my benefit, the benefit of any other 
beneficiaries named in this Section, and for my valid obligations by observing the 
following guidelines: 

a. Provide for Me 

My Trustee shall provide as much of the principal and net income of my 
trust as is necessary or advisable, in its sole and absolute discretion, for 
my health, maintenance, support and general welfare. 

In order to assist my Trustee in exercising its discretionary authority 
under this Paragraph, I leave the following instructions by way of 
illustration and not limitation: 

I wish to always remain as self sufficient as possible. My 
Trustee shall consider the following preferences for living 
arrangements: 

It is my desire to remain in my residence as long as 
possible, even if my mental or physical condition is 
such that I can no longer provide for myself.  My 
Trustee is authorized to hire companions, nurses or 
others necessary to provide for my needs. 
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If, due to my mental or physical condition, it is no 
longer practical for me to live in my current 
residence, then it is my desire that my Trustee 
provide a more suitable residence for me. 

If it should become necessary for me to enter any 
hospice, nursing home, retirement center, 
convalescent home or similar establishment, it is my 
desire that the level of care provided be consistent 
with maintaining my maximum degree of 
independence. 

I direct my Trustee to always consult with my 
Patient Advocate appointed under my Durable 
Power of Attorney for Health Care Designation of 
Patient Advocate regarding the appropriate balance 
between quality of care and living arrangements and 
economic reality. 

I specifically authorize my Trustee to expend any 
principal and net income of my trust to accomplish 
these purposes.  

I wish to remain mentally and physically active as 
long as possible.  I direct my Trustee to provide 
opportunities for me to engage in social, 
recreational, and sports activities, including travel, 
as my health permits.  Such decisions shall be made 
after consultation with my Patient Advocate.  I 
further direct my Trustee to provide me with books, 
tapes, and similar materials consistent with my 
interests. 

It is my desire to provide for the presence and 
involvement in my care of religious clergy or 
spiritual leaders, provide them access to me at all 
times, maintain my memberships in religious or 
spiritual organizations, and enhance my 
opportunities to derive comfort and spiritual 
satisfaction from such activities, including religious 
books, tapes and other materials. 

I further direct my Trustee, in cooperation with my 
Patient Advocate, to provide for companionship for 
me consistent with my needs and preferences.  I 
consider such continuing interaction to be essential. 
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I direct my Trustee to consult with my Patient 
Advocate regarding all costs of my health care.  My 
Trustee shall only pay those costs incurred as a 
result of the decisions reached by my Trustee and 
my Patient Advocate.  My Trustee, in its sole and 
absolute discretion, is authorized to reimburse my 
Patient Advocate for expenses incurred. 

I further specifically prohibit my Trustee from 
expending any trust funds for medical treatment 
considered "extraordinary" or "heroic" by my Patient 
Advocate.  The decision as to whether treatment 
shall be considered "extraordinary" or "heroic" shall 
be in the sole and absolute discretion of my Patient 
Advocate, as guided by the instructions contained in 
my Durable Power of Attorney for Health Care 
Designation of Patient Advocate. 

I authorize my Trustee to make pre-need 
arrangements for me in accordance with the 
Instructions for My Final Arrangements contained in 
my Estate Planning Portfolio.  If I have not 
completed the Instructions for My Final 
Arrangements, I authorize my Trustee, after 
consultation with my Patient Advocate, to make any 
pre-need arrangements considered necessary or 
appropriate. 

Finally, my Trustee shall consider any other written 
instructions dated and signed by me.  Any such 
instructions shall be incorporated by reference into 
this agreement. 

b. Provide for My Spouse and My Dependent Children 

My Trustee, in its sole and absolute discretion, shall distribute the 
principal and net income of my trust in such amounts as shall be 
necessary for the health, education, and maintenance of my spouse and 
my dependent children. 

A dependent child, for purposes of this Section, shall be a child who is 
under the age of 18 and living with me at the date of my disability, or 
who is deemed to be dependent on me in the sole and absolute 
discretion of my Trustee. 
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c. Provide for My Obligations 

My Trustee shall provide as much of the principal and net income of my 
trust as my Trustee, in its sole and absolute discretion, deems advisable 
for the payment of any of my valid obligations as confirmed by my 
Trustee. 

My Trustee shall provide as much of the principal and net income of my 
trust as my Trustee deems advisable for the payment of insurance 
premiums on policies owned by me, either directly or beneficially, or 
my trust. 

d. Procedural Guidelines 

My Trustee, in its sole and absolute discretion, may make distributions 
to the beneficiaries under this Section to the complete exclusion of the 
others, in equal or unequal shares, as their respective needs require, 
based on the priority of distributions set forth above.  My Trustee shall 
make distributions under this Section based solely on need, in the sole 
and absolute discretion of my Trustee.  When making such distributions, 
my Trustee may consider other income and resources available to my 
beneficiaries. 

A distribution made to a beneficiary pursuant to this Section shall not be 
charged against the ultimate share of such beneficiary which may be 
distributable under any other provision of this agreement. 

e. Methods of Payment 

My Trustee may make distributions to any beneficiary under this 
Section in any one or more of the following ways: 

Directly to the beneficiary. 

To persons, corporations, or other entities for the use and 
benefit of the beneficiary. 

To any agent under a valid power of attorney. 

To any guardian or other person deemed by my Trustee to be 
responsible, and who has assumed the responsibility of caring 
for the beneficiary. 
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Section 4. Undistributed Net Income 

Any net income which is not distributed under this Article shall be accumulated 
and added to principal. 
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Article Five 

 

Insurance Policies, Annuities  

and Retirement Plans 

Section 1. During My Life 

During my life, I shall have the following rights, and my Trustee shall have the 
following duties, with respect to insurance policies or retirement plans owned by 
or made payable to my trust. 

a. My Rights 

I reserve, and may exercise without the approval of my Trustee or any 
beneficiary, all of the rights, powers, options, and privileges with 
respect to any insurance policy, retirement plan, annuity, or any other 
third-party beneficiary contract made payable to my trust or deposited 
with my Trustee. 

b. My Trustee’s Obligations 

My Trustee shall deliver to me or my designee, upon my written request, 
any and all insurance policies, retirement plan documents, annuity 
contracts, and all other third-party beneficiary contracts, as well as all 
related documents, which are owned by or deposited with my Trustee 
pursuant to my trust.  My Trustee shall not be under any obligation to 
have any or all of such documents returned. 

My Trustee shall have no obligation to see that premiums or other sums 
that may be due and payable under any insurance policy, retirement 
plan, annuity contract, or any other third-party beneficiary contract are 
paid.  Further, my Trustee shall have no obligation with respect to any 
insurance policy, retirement plan, annuity contract, or other third-party 
beneficiary contract, as well as any documents related thereto, deposited 
with my Trustee, other than to provide for their safekeeping. 

No provision of this agreement shall be construed to impose any 
obligation on me to maintain any insurance policy, retirement plan, 
annuity contract, or any other third-party beneficiary contract in force. 
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Section 2. Upon My Death 

Upon my death, my Trustee shall make all appropriate elections with respect to 
insurance policies, annuities, retirement plans, and other death benefits which are 
owned by or payable to my trust. 

a. Collection of Insurance Proceeds and Other Nonretirement 

Death Proceeds 

My Trustee shall make every reasonable effort to collect all sums made 
payable to my trust or my Trustee under all life insurance policies, 
annuities, or other nonretirement death benefit plans, which provide for 
death proceeds made payable to or owned by the trust. 

In collecting policy or death benefit proceeds, my Trustee may, in its 
sole and absolute discretion, exercise any of the settlement options that 
may be available under the terms of any life insurance policy, annuity 
contract, or any other third- party beneficiary contract. 

My Trustee, in its sole and absolute discretion, may disclaim the 
benefits of any life insurance policy, annuity contract, or other non-
retirement death benefit plan that are payable to my trust. 

My Trustee shall not be liable to any beneficiary for any settlement 
option ultimately selected or for any decision regarding disclaimer of the 
benefits of any life insurance policy, annuity contract, or other non-
retirement death benefit plan that are payable to my trust. 

b. Retirement Plan Elections 

My Trustee shall have the right, in its sole and absolute discretion, to 
elect to receive any retirement plan death proceeds, whether under a 
qualified pension, profit sharing, Keogh, individual retirement account, 
or any other retirement plan, either in a lump sum or in any other 
manner permitted by the terms of the particular retirement plan. 

My Trustee, in its sole and absolute discretion, may disclaim the 
benefits of any retirement plan payable to my trust, including individual 
retirement accounts that are payable to my trust.  Such disclaimed 
benefits shall be payable to my spouse. 

My Trustee shall not be liable to any beneficiary for any death benefit 
election ultimately selected or for any decision regarding disclaimer of 
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the benefits of any retirement plan, including individual retirement 
accounts, that are payable to my trust. 

c. Collection Proceedings 

My Trustee may institute proceedings, whether in law or equity, 
administrative or otherwise, to enforce payment of such proceeds. 

My Trustee need not, except at its option, enter into or maintain any 
litigation or take action to enforce any payment until it has been 
indemnified to its satisfaction for all expenses and liabilities to which, 
in its sole judgment, it may be subjected. 

My Trustee is expressly authorized, in its sole and absolute discretion, 
to adjust, settle, and compromise any and all claims that may arise from 
the collection of any death proceeds.  The decisions of my Trustee shall 
be binding and conclusive on all beneficiaries. 

d. Liability of Payor 

No person or entity which pays insurance proceeds or other death 
proceeds to my Trustee as beneficiary shall be required to inquire into 
any of the provisions of this trust or to see to the application of any such 
proceeds by my Trustee. 

The receipt of the proceeds by my Trustee shall relieve the payor of any 
further liability as a result of making such payment. 
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Article Six 

 

Administration of My Trust upon My Death 

Section 2. My Administrative Trust 

Upon my death, my trust shall become irrevocable and my Trustee shall 
administer all trust property under the terms of this Article.  For convenience 
purposes, my Trustee may refer to my trust as an "Administrative Trust." 

a. Taxpayer Identification Number 

After my death, my Trustee shall apply for a separate taxpayer 
identification number for my trust. 

b. Duration of My Administrative Trust 

My Trustee shall continue my Administrative Trust for a reasonable 
period of time in order to comply with the provisions of this Article. 

My Administrative Trust shall terminate when all of my trust property 
has been distributed in accordance with the subsequent Articles of this 
agreement.  

c. Protection of Marital Trust 

My Trustee shall have no power and shall not exercise discretionary 
authority in any manner which would disqualify property passing to the 
Marital Trust for the federal estate tax marital deduction in my estate. 

Section 3. Payment of Expenses, Claims, and Taxes 

Upon my death, my Trustee is authorized, but not directed, to pay the following: 

Expenses of my last illness, funeral, and burial, including memorials of 
all types and memorial services of such kind as my Trustee in its sole 
discretion shall approve.  In exercising its discretion, my Trustee shall 
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be guided, but not controlled, by the Instructions for My Final 
Arrangements contained in my Estate Planning Portfolio. 

Legally enforceable claims against me or my estate. 

Expenses with regard to the administration of my estate. 

Federal estate tax, applicable state inheritance or estate taxes, or any 
other taxes occasioned by my death. 

Statutory or court-ordered allowances for qualifying family members. 

The payments authorized under this Section are discretionary, and no claims or 
right to payment by third parties may be enforced against my trust by virtue of 
such discretionary authority. 

My Trustee shall be indemnified from the trust property for any damages 
sustained by my Trustee as a result of its exercising, in good faith, the authority 
granted it under this Section. 

The payments authorized under this Section shall be paid only to the extent that 
the property in my probate estate, if any (other than real estate, tangible personal 
property, or property that, in my Trustee’s judgment, is not readily marketable), is 
insufficient to make these payments. 

Section 4. Redemption of Treasury Bonds 

If my trust holds United States Treasury Bonds which are eligible for redemption 
at par in payment of the federal estate tax, my Trustee shall redeem such bonds to 
the extent necessary to pay federal estate tax as a result of my death. 

Section 5. Coordination with My Personal Representative 

This Section shall be utilized to help facilitate the coordination between the 
personal representative of my probate estate and my Trustee with respect to any of 
my property owned outside of my trust at my death. 

a. Authorized Payments 

My Trustee, in its sole and absolute discretion, may elect to pay the 
payments authorized under this Article either directly to the appropriate 
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persons or institutions or to my personal representative of my probate 
estate. 

My Trustee may rely upon the written statements of my personal 
representative as to all material facts relating to these payments; my 
Trustee shall not have any duty to see to the application of such 
payments. 

b. Purchase of Assets and Loans 

My Trustee is authorized to purchase and retain in the form received, as 
an addition to my trust, any property which is a part of my probate 
estate.  In addition, my Trustee may make loans, with or without 
security, to my probate estate.  My Trustee shall not be liable for any 
loss suffered by my trust as a result of the exercise of the powers granted 
in this paragraph. 

c. Distributions from My Personal Representative 

My Trustee is authorized to accept distributions from my personal 
representative of my probate estate without audit and my Trustee shall 
be under no obligation to examine the records or accounts of my 
personal representative. 

d. Distributions to My Personal Representative 

My Trustee, in its sole and absolute discretion, may make distributions 
of any or all of the trust property to my personal representative in order 
to fund any testamentary trust created under my Last Will and 
Testament.  In lieu of distributing such property to my personal 
representative, my Trustee may distribute such property to the Trustee 
designated in such testamentary trust. 

Section 6. Treatment of Exempt Property 

In making any payments pursuant to this Article, my Trustee shall not use any 
property to the extent it is not included in my gross estate for federal estate tax 
purposes. 

However, if my Trustee makes the determination, in its sole and absolute 
discretion, that other nonexempt property is not available for payments pursuant 
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to this Article, or that it is not economically prudent to use nonexempt property 
for the payment of such expenses, it may then use such exempt property. 

Section 7. Apportionment 

All expenses and claims and all estate, inheritance, and death taxes, excluding any 
generation-skipping transfer tax, resulting from my death shall be paid without 
apportionment and without reimbursement from any person, except as otherwise 
specifically provided in this trust. 

a. Protection of Marital Trust 

Notwithstanding anything to the contrary in my trust, no death taxes 
payable as a result of my death shall be allocated to or paid from the 
Marital Trust or from any assets passing to my spouse and qualifying for 
the federal estate tax marital deduction unless my Trustee has first used 
all other assets available to my Trustee. 

b. Retirement Plans 

Despite any conflicting provision in my trust, no death taxes shall be 
paid out of any qualified retirement plan or individual retirement 
account assets which become trust property as a result of my death, 
unless my Trustee has first used all other assets available to my Trustee. 

c. Property Passing Outside My Trust 

Notwithstanding anything to the contrary in my trust, estate, inheritance, 
and death taxes assessed with regard to property passing outside of my 
trust or outside of my probate estate, but included in my gross estate for 
federal estate tax purposes, shall be chargeable against the persons 
receiving such property. 

Section 8. My Trustee’s Authority to Make Tax Elections 

My Trustee may exercise any available elections with regard to state or federal 
income, inheritance, estate, succession, or gift tax law. 
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a. Alternate Valuation Date 

The authority granted my Trustee in this Section includes the right to 
elect any alternate valuation date for federal estate or state estate or 
inheritance tax purposes. 

b. Deduction of Administration Expenses 

The authority granted my Trustee in this Section shall include the right 
to elect whether all or any parts of the administration expenses of my 
estate are to be used as estate tax deductions or income tax deductions. 

Any administration expenses claimed as income tax deductions shall be 
charged against the Family Trust. 

No compensating adjustments need be made between income and 
principal as a result of such elections unless my Trustee, in its sole and 
absolute discretion, shall determine otherwise, or unless required by 
law. 

c. Deferment of Estate Taxes 

The authority granted my Trustee in this Section shall include the right 
to elect to defer payment of all or a part of my estate taxes, pursuant to 
any law permitting deferral, and to enter into any agreement necessary to 
defer payment of estate taxes even if doing so extends the statute of 
limitations and regardless of whether sufficient funds are available to 
pay the estate taxes when due. 

d. Election for Qualified Terminable Interest Property 

My Trustee, in its sole and absolute discretion, may elect to have trust 
property qualify for the federal estate tax marital deduction as qualified 
terminable interest property under the appropriate provisions of the 
Internal Revenue Code and its regulations. 

e. Special Use Valuation and Family-Owned Business Exclusion 

The authority granted to my Trustee in this Section shall include the 
right to elect to value qualified real property at its value based upon 
actual use rather than its fair market value and/or the right to elect to 
deduct and/or exclude qualifying business interests from my gross 
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estate.  My Trustee may enter into any agreement necessary to make 
such elections as permitted under the Internal Revenue Code and its 
regulations. 

f. Taxes and Returns 

My Trustee may also: 

Sign joint tax returns. 

Pay any taxes, interest, or penalties with regard to taxes. 

Apply for and collect tax refunds and interest thereon. 
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Article Seven 

 

Distribution of My Tangible Personal Property 

 

and Specific Distributions 

Section 1. Nonbusiness Tangible Personal Property 

On my death, my Trustee shall distribute my nonbusiness tangible personal 
property held by my trust as follows: 

a. Use of Memorandum 

My Trustee shall distribute the jewelry, clothing, household furniture, 
furnishings and fixtures, chinaware, silver, photographs, works of art, 
books, boats, automobiles, sporting goods, artifacts relating to my 
hobbies, and all other tangible articles of household or personal use in 
accordance with any written, signed, and dated memorandum left by me 
directing the distribution of such property. 

Any memorandum written, dated, and signed by me disposing of my 
tangible personal property shall be incorporated by reference into this 
agreement. 

Should I leave multiple written memoranda which conflict as to the 
disposition of any item of tangible personal property, that memorandum 
which is last dated shall control as to those items which are in conflict. 

b. Distribution of Property Not Distributed by Memorandum 

If my state law does not allow the use of a memorandum to distribute 
nonbusiness tangible personal property or, to the extent that my tangible 
personal property which is or becomes trust property is not disposed of 
by memorandum for any reason, then that nonbusiness tangible personal 
property shall be distributed under the terms of this trust agreement. 
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Section 2. Business Tangible Personal Property 

The disposition of my tangible personal property under this Article shall not 
include tangible personal property which my Trustee, in its sole and absolute 
discretion, determines to be part of, or used exclusively in, any business or 
profession in which I had an interest at the time of my death. 

Section 3. Specific Distributions of Trust Property  

Upon my death, my Trustee shall make, free of the trust, specific distributions of 
trust property, if any, listed on the following page(s) of this Article. 

If the property which is the subject of a specific distribution is received by my 
Trustee from my probate estate or in any other manner at any time after my death, 
then my Trustee shall distribute the property free of the trust as a specific 
distribution hereunder at that time.  If the property is not part of my trust property 
at my death or does not subsequently become trust property, then the specific 
distribution shall be considered to be null and void, without any legal or binding 
effect. 

Notwithstanding anything in my trust to the contrary, all expenses, claims, and 
taxes shall be NOT apportioned to the recipients of any specific distributions 
under this Section.  Apportionment shall be made as directed otherwise.  Property 
passing under this Section shall pass subject to all liens, mortgages, and all other 
encumbrances on the property. 
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Specific Distributions of Trust Property 

 

Upon my death, if my spouse does not survive me, or at my spouse’s death should 
she survive me, my Trustee shall make a cash distribution of 10% of my trust 
assets to ST. STEPHEN’S CATHOLIC CHURCH, PORT HURON, MICHIGAN. 
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Article Eight 

 

Creation of the Marital and Family Trusts 

Section 1. Division of Trust Property 

If my spouse survives me, my Trustee shall divide the trust property into two 
separate trusts, to be known as the Marital Trust and the Family Trust. 

a. Creation of the Marital Trust 

The Marital Trust shall be the fractional share of the trust property 
determined as follows: 

1. Numerator of the Fractional Share 

The numerator of the fractional share shall be the smallest 
amount which, if allowed as a marital deduction, would result 
in the least possible federal estate tax being payable as a result 
of my death, after allowing for:  

the unified credit against federal estate tax (after 
taking into account adjusted taxable gifts, if any); 

the credit for state death taxes (but only to the extent 
that the use of this credit does not require an 
increase in the state death taxes paid); and 

any other credits, exemptions and deductions or 
exclusions from or against federal estate tax allowed 
by the Internal Revenue Code and its regulations 

as finally determined for federal estate tax purposes. 

The numerator shall be reduced by the value, for federal estate 
tax purposes, of any interest in property that qualifies for the 
federal estate tax marital deduction and which passes or has 
passed from me to my spouse other than under this Article. 
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2. Denominator of the Fractional Share 

The denominator of the fractional share shall consist of the 
value, as finally determined for federal estate tax purposes, of 
all of my trust property under this agreement. 

b. Creation of the Family Trust 

The Family Trust shall consist of the balance of the trust property. 

Section 2. Allocation of Assets between the Two Trusts 

My Trustee shall have complete authority to make allocations of the trust property 
between the Marital and Family Trusts. My Trustee may, in its sole and absolute 
discretion, make allocations in cash or in kind, in undivided interests, or in any 
proportion thereof between the two trusts. 

a. Nonqualifying Property 

My Trustee shall not allocate any property or the proceeds from any 
property to the Marital Trust which would not qualify for the federal 
estate tax marital deduction in my estate. 

b. Life Insurance Policies on My Spouse’s Life 

My Trustee shall not allocate any policies of life insurance insuring the 
life of my spouse to the Marital Trust. 

c. Insufficient Assets for Funding the Marital Trust 

To the extent that there are insufficient assets qualifying for the marital 
deduction to fully fund the Marital Trust, the amount of the funding to 
the Marital Trust shall be reduced accordingly. 
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Section 3. The Valuation of Allocated Property 

In making the computations necessary to determine the amount passing to the 
Marital Trust, my Trustee shall use those values as finally determined for federal 
estate tax purposes. 

a. Valuation of Property 

Property conveyed or assigned in kind to the Marital Trust shall be 
valued at its value as finally determined for federal estate tax purposes.  
However, in no event shall the aggregate value of the cash and property 
on the date or dates of distribution be less than the amount of the 
Marital Trust as finally determined in Section 1, Paragraph a of this 
Article. 

b. Consideration of Tax Consequences 

When making the decision as to what property shall be allocated to the 
Marital Trust, my Trustee shall consider the tax consequences and 
advisability of allocating property subject to foreign death tax, property 
on which a tax credit is available, or property which is income in respect 
of a decedent under applicable income or estate tax laws. 

Section 4. Distributions from Retirement Plan to the Marital 

Trust  

If Retirement Plan distributions are included in the Marital Trust my Trustee shall 
comply with the following guidelines. 

a. Form of Distribution 

My Trustee may elect to receive distributions from any pension, profit 
sharing, individual retirement account, or other retirement plan 
(“Retirement Plan”) for which my Trust is named as beneficiary, in 
installments or in a lump sum. 
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b. Income Requirement 

My Trustee shall elect to receive distributions from a Retirement Plan 
payable to the Marital Trust in compliance with the minimum 
distribution rules of the Internal Revenue Code if applicable. 

If, based upon the minimum distribution rules, distributions from the 
Retirement Plan total less than all income earned by the Retirement Plan 
for a calendar year, my spouse shall have full power, in my spouse's 
discretion, to compel my Trustee to demand additional distributions 
equal to at least the shortfall so that my spouse will receive all income 
earned by the Retirement Plan at least annually.  My spouse's power to 
compel the undistributed income earned by the Retirement Plan shall be 
cumulative and shall not lapse to the extent my spouse fails to exercise 
this power in any given year. 

My spouse shall also have full power, in my spouse's discretion, to 
direct my Trustee to compel the Retirement Plan Trustee to convert any 
nonproductive property to productive property. 

If my spouse is disabled, my spouse's personal representative may 
exercise these powers on behalf of my spouse. 

c. Retirement Plan Expenses 

In calculating “all income earned by the Retirement Plan,” my Trustee 
shall allocate all Retirement Plan expenses, including income taxes and 
trustee’s fees, that are attributable to principal distributions so that all 
income distributions from the Retirement Plan are not reduced. 

Section 5. My Spouse’s Right to Convert Marital Trust Assets 

My spouse shall have the absolute and unequivocal right to compel my Trustee, at 
any time, to convert any nonproductive property held as an asset of the Marital 
Trust to productive property.  This right shall be exercised in writing delivered to 
my Trustee. 
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Section 6. Disclaimer 

My spouse may disclaim all or any portion of any interest in property or power 
with respect to property passing to my spouse, or for my spouse’s benefit, under 
this trust within the time and under the conditions permitted by law. 

My spouse’s disclaimer may be exercised by delivering an irrevocable and 
unqualified refusal to accept all or any portion of such interest or power to my 
Trustee. 

If my spouse exercises this disclaimer with respect to all or any portion of the 
Marital Trust, the interest so disclaimed shall be added to the Family Trust. 

If my spouse exercises this disclaimer with respect to my spouse’s interest in all or 
any portion of the Family Trust, the interest that is disclaimed shall be disposed of 
under this agreement as though my spouse had predeceased me. 
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Article Nine 

 

The Marital Trust 

Section 1. My Spouse’s Right to Income 

My Trustee may pay to or apply for my spouse’s benefit, at least monthly during 
my spouse’s lifetime, all of the net income from the Marital Trust for her health, 
maintenance and support. 

My spouse shall have the unlimited and unrestricted general power to appoint, by 
a valid last will and testament or by a valid living trust agreement, any accrued 
and undistributed net income of the Marital Trust.  In exercising this general 
power of appointment, my spouse shall specifically refer to this power. 

My spouse shall have the sole and exclusive right to exercise the general power of 
appointment. 

This general power of appointment specifically grants to my spouse the right to 
appoint property to my spouse’s own estate.  It also specifically grants to my 
spouse the right to appoint the property among persons, corporations, or other 
entities in equal or unequal proportions, and on such terms and conditions, 
whether outright or in trust, as my spouse may elect. 

Section 2. Principal Distributions in My Trustee’s Discretion 

My Trustee may also distribute to or for my spouse’s benefit as much of the 
principal of the Marital Trust as my Trustee, in its sole and absolute discretion, 
shall consider necessary or advisable for my spouse’s education, health, 
maintenance, and support.  My Trustee may also distribute as much of the 
principal of the Marital Trust as my Trustee, in its sole and absolute discretion, 
shall consider necessary or advisable for the education or health of my children. 

My Trustee shall take into consideration, to the extent that my Trustee deems 
advisable, any income or resources of my spouse which are outside of the trust 
and are known to my Trustee. 
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Section 3. My Spouse’s Limited Testamentary Power of 

Appointment 

My spouse shall have the limited testamentary power to appoint to or for the 
benefit of my descendants, either by a valid last will and testament or by a valid 
living trust agreement, all or any portion of the principal of the Marital Trust as it 
exists at my spouse’s death. 

My spouse may make distributions among my descendants in equal or unequal 
amounts, and on such terms and conditions, either outright or in trust, as my 
spouse shall determine. 

This power shall not be exercised in favor of my spouse’s estate, the creditors of 
my spouse’s estate, or in any manner which would result in any economic benefit 
to my spouse. 

Section 4. Administration of the Marital Trust at My Spouse’s 

Death 

The Marital Trust shall terminate at my spouse’s death.  My Trustee shall 
administer the unappointed balance or remainder of the Marital Trust as follows: 

a. My Spouse’s Final Expenses 

My Trustee may, in its sole and absolute discretion, pay for the 
following expenses: 

The expenses of the last illness, funeral, and burial of my 
spouse. 

The expenses of administering my spouse’s estate. 

Any inheritance, estate, or other death taxes payable by reason 
of my spouse’s death, together with interest and penalties 
thereon.    

My Trustee shall, to the extent that it is reasonable and prudent, 
coordinate with my spouse’s personal representative to minimize 
expenses and taxes resulting from my spouse’s death. 
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b. Redemption of Treasury Bonds 

If the Marital Trust holds United States Treasury Bonds eligible for 
redemption in payment of the federal estate tax, my Trustee shall 
redeem the bonds to the extent necessary to pay any federal estate tax 
due by reason of my spouse’s death. 

c. Caution with Regard to Payments 

Without in any way limiting my Trustee’s discretion, it is my desire that 
my Trustee not make any payments under this Section if those payments 
can be satisfied from assets of my spouse outside of the Marital Trust. 

Section 5. Subsequent Administration of the Marital Trust 

The unappointed balance or remainder of the Marital Trust shall be administered 
as provided in Article Eleven. 
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Article Ten 

 

The Family Trust 

Section 1. Income and Principal Distributions in My Trustee’s 

Discretion 

My Trustee shall distribute to or for the benefit of my spouse and my descendants 
who have not reached the age of 25 years as much of the net income and principal 
of the Family Trust as my Trustee, in its sole and absolute discretion, shall 
consider necessary or advisable for their education, health, maintenance, and 
support. 

a. Undistributed Net Income 

Any net income of the Family Trust which is not distributed by my 
Trustee shall be accumulated and added to the principal of the Family 
Trust. 

b. Primary Consideration to Be Given to My Spouse and 

Descendants Under the Age of 35 

My Trustee shall, at all times, give primary consideration to the 
education, health, maintenance, and support of my spouse, and only 
thereafter to my descendants and descendants over the age of 25. 

c. Distributions of Principal from the Marital Trust 

In making discretionary distributions of principal to my spouse, my 
Trustee shall preferably make all distributions of principal from the 
Marital Trust until it is exhausted, and only thereafter from the Family 
Trust. 

d. Distributions to My Descendants 

Discretionary distributions under the Family Trust shall be made only to 
my descendants who are under the age of 20 years.  Any descendant of 
mine who reaches that age shall no longer be eligible for distributions of 
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principal or income from the Family Trust; my spouse shall be the 
primary beneficiary of the Family Trust at that time. 

e. Discharge of a Legal Obligation of My Spouse 

If my spouse has the power to remove a Trustee of this Family Trust, my 
Trustee shall not distribute any of the principal of the Family Trust that 
would in any manner discharge my spouse’s legal obligation to a 
beneficiary of the Family Trust.  If my spouse is disabled, my Trustee 
shall ignore this restriction during the period of my spouse’s disability, 
and my spouse shall not have the power to remove a Trustee of the 
Family Trust. 

Section 2. Discretionary Guidelines for My Trustee 

My Trustee shall be mindful that my primary concern and objective is to provide 
for the education, health, maintenance, and support of my spouse and my 
descendants, and that the preservation of principal is not as important as the 
accomplishment of these objectives. 

When considering the needs of my spouse, it is my preference that my Trustee 
take into account resources in the following order of priority: 

First, to the extent that my Trustee, in its sole and absolute discretion, 
deems advisable, any income or other resources which are available to 
my spouse outside of my trust; then 

Second, principal of the Marital Trust; and 

Finally, net income and principal of the Family Trust. 

In making discretionary distributions pursuant to this Article, my Trustee shall 
consider the following factors: 

a. Other Resources Available to My Beneficiaries 

My Trustee, in making distributions pursuant to this Article, shall take 
into consideration, to the extent that my Trustee, in its sole and absolute 
discretion, deems advisable, any income or other resources which are 
available outside of the Family Trust to my beneficiaries. 
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b. Distributions to My Beneficiaries According to Their Needs 

My Trustee may make distributions to or for the benefit of one or more 
of the beneficiaries of the Family Trust to the complete exclusion of the 
other beneficiaries. These distributions may be made to a beneficiary or 
beneficiaries in equal or unequal amounts according to the respective 
needs of my beneficiaries. 

A distribution to or for the benefit of a beneficiary shall be charged to 
the Family Trust rather than against the beneficiary’s ultimate share or 
the shares of those persons taking through such beneficiary upon the 
termination of the Family Trust. 

Section 3. My Spouse’s Limited Testamentary Power of 

Appointment 

My spouse shall have the limited testamentary power to appoint to or for the 
benefit of my descendants, her estate, or the creditors of her estate, either by a 
valid will or by a valid living trust agreement executed by my spouse, all or any 
portion of the principal and any accrued and undistributed net income of the 
Family Trust as it exists at my spouse’s death. 

My spouse may make distributions among my descendants in equal or unequal 
amounts, and on such terms and conditions, either outright or in trust, as my 
spouse shall determine. 

In exercising this power, my spouse shall specifically refer to this limited power 
of appointment. 

Section 4. Termination of the Family Trust 

The Family Trust shall terminate at the death of my spouse.  The remainder of the 
Family Trust, including any accrued and undistributed net income, shall be 
administered as provided in the Articles that follow. 
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Article Eleven 

 

The Common Trust 

Section 1. Creation of the Common Trust 

Upon the death of my spouse, or if my spouse predeceases me, the trust property 
which has not been distributed under prior provisions of this agreement shall be 
disposed of by my Trustee under the terms of this Article. 

Section 2. Disposition of the Trust Property 

If, at the creation of the Common Trust, my youngest living child has reached 25 
years of age or has received an undergraduate degree from an accredited college or 
university prior to reaching 25 years of age, the trust property shall be divided and 
distributed pursuant to Section 5 of this Article. 

During any period of time when my youngest child has not reached 25 years of 
age, or has not received an undergraduate degree from an accredited college or 
university prior to reaching the 25years of age, the trust property shall be 
distributed as follows: 

a. Distributions of Income and Principal 

My Trustee shall pay to or apply for the benefit of my living children, 
and the descendants of my deceased children, as much of the net income 
and principal of the trust property as my Trustee, in its sole and absolute 
discretion, determines to be necessary or advisable for their health, 
education and maintenance. 

Any net income not distributed under this Article shall be accumulated 
and added to principal. 

When exercising discretionary authority, my Trustee shall act in 
accordance with any written, signed, and dated Letter of Instruction to 
my Trustee left by me leaving instructions for the care of my children.  
Any Letter of Instruction to my Trustee shall be incorporated by 
reference into this agreement. 
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If my state law does not allow the incorporation by reference of a letter 
of instruction to be a binding inclusion to this agreement, I request that 
my Trustee be morally bound to act in accordance with any provisions I 
might leave in a Letter of Instruction to my Trustee. 

Should I leave multiple letters of instruction which conflict as to the 
instructions, that letter which is last dated shall control as to those 
provisions which are in conflict.  

b. Other Available Resources 

In making distributions pursuant to this Section, my Trustee shall take 
into consideration, to the extent that my Trustee deems advisable in its 
sole and absolute discretion, any income or other resources available to 
my living children or the descendants of my deceased children which 
are outside of the Common Trust and are known to my Trustee. 

c. Distributions According to Needs 

My Trustee may make distributions to or for the benefit of one or more 
of the beneficiaries of the Common Trust to the complete exclusion of 
the other beneficiaries.  These distributions may be made to a child or a 
descendant of a deceased child in equal or unequal amounts according 
to their respective needs. 

A distribution to or for the benefit of a beneficiary (except distributions 
for advanced need provided in Section 4. Of this Article) shall be 
charged to the Common Trust rather than against the beneficiary’s 
ultimate share upon the termination of the Common Trust. 

Section 3. Assistance for Guardians 

If any of my minor or incapacitated children, or the minor or incapacitated 
descendants of a deceased child, are placed in the home of a relative or guardian, 
my Trustee shall furnish those trust funds which my Trustee deems, in its sole and 
absolute discretion, to be necessary or advisable to assist the guardian or relative 
in providing adequate care and housing for the children or descendants.  

My Trustee may make funds available to any such guardian or relative who is 
caring for a beneficiary in order to: 

Improve the guardian’s or the relative’s home. 
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Purchase a more suitable home for the guardian or the relative. 

Purchase personal property, appliances, or any other appurtenances 
needed to provide adequate care and housing for the beneficiaries. 

Despite any conflicting provision in my trust, if a guardian is also serving as a 
Trustee under this agreement and there is no other currently serving Cotrustee 
who is not a guardian, then no payments to or for the benefit of that guardian shall 
be made pursuant to this Section. 

Section 4. Distributions for Advanced Needs 

It is my desire that my Trustee be liberal as to distributions of trust principal for 
the following advanced needs of my living children: 

Purchasing a residence. 

Establishing or purchasing a business or professional practice. 

Reasonable expenses of a child’s first wedding. 

Post-graduate education. 

Any other advanced needs I have authorized in any Letter of Instruction 
to my Trustee.  Any Letter of Instruction to my Trustee shall be 
incorporated by reference into this agreement. 

Before making any distributions for advanced needs, my Trustee should take into 
consideration the anticipated future needs and requirements of all of the 
beneficiaries of this Common Trust. 

Section 6. Termination of the Common Trust 

When my youngest living child reaches 25 years of age or receives an 
undergraduate degree from an accredited college or university, whichever occurs 
first, the Common Trust shall terminate and the principal and any accrued and 
undistributed net income shall be distributed under the Articles that follow. 
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Article Twelve 

 

Distribution of My Trust Property 

Section 1. Division into Separate Shares 

All trust property not previously distributed under the terms of my trust shall be 
divided as follows:  

a. Shares for My Children 

The remaining trust property shall be divided into as many shares as 
shall be necessary to create one equal share for each of my then living 
children, and one equal share for each of my deceased children who has 
then living descendants. 

b. Determination of the Value of Each Share 

In determining the value of each share, my Trustee shall add to the value 
of the trust property the aggregate value of all Distributions for 
Advanced Needs, if any, made under Article Eleven of this agreement.  
The resulting total shall be divided by the number of shares created 
under this Section. 

The share of any child, or the share of a deceased child who has then 
living descendants, shall be reduced by the aggregate value of all 
Distributions for Advanced Needs made to that child, if any, allowed by 
Article Eleven of this agreement.  In making a reduction of any share for 
Distributions for Advanced Needs, the value of any amount previously 
distributed shall be its value as of the date of its distribution. 

If the amount of the reduction exceeds the value of the share of any 
beneficiary, the beneficiary shall receive nothing.  The beneficiary shall 
have no duty to refund any excess distributions.   

Section 2. Distribution of Trust Shares for My Living Children 

The share of each child then living shall be distributed as follows: 
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a. Distribution of Trust Share for ANNIE PAYNE 

The trust share for ANNIE PAYNE shall be held in trust and 
administered and distributed as follows: 

1. Distributions of Net Income 

My Trustee, in its sole and absolute discretion, shall apply to, 
or for the benefit of, ANNIE PAYNE as much of the net 
income from his trust share as my Trustee deems advisable for 
the education, health, maintenance, and support of ANNIE 
PAYNE. 

2. Distributions of Principal 

My Trustee, in its sole and absolute discretion, shall apply to, 
or for the benefit of, ANNIE PAYNE as much of the principal 
from his trust as my Trustee deems advisable for the 
education, health, maintenance, and support of ANNIE 
PAYNE. 

When ANNIE PAYNE reaches the age of 40 years, my 
Trustee shall distribute as much the trust accumulated net 
income and principal, as it is then constituted, to ANNIE 
PAYNE, free of trust as she may request. 

3. Guidelines for Discretionary Distributions 

To the extent that I have given my Trustee any discretionary 
authority over the distribution of income or principal to 
ANNIE PAYNE it is my desire that my Trustee be liberal in 
exercising such discretion. 

I also desire that my Trustee give assistance to ANNIE 
PAYNE for: 

The purchase of a residence. 

The purchase or establishment of a business or 
professional practice. 
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Any other extraordinary opportunity or expense 
deemed by my Trustee to be in the best interests of 
ANNIE PAYNE. 

In making discretionary distributions to ANNIE PAYNE, my 
Trustee shall be mindful of, and take into consideration to the 
extent it deems necessary, any additional sources of income 
and principal available to ANNIE PAYNE, which arise 
outside of this agreement and are known to my Trustee. 

It is my express desire that my Trustee take into consideration 
the future probable needs of ANNIE PAYNE prior to making 
any discretionary distributions hereunder. 

I ask my Trustee, before making distributions to Annie Payne, 
remind her of the long term income tax deferral advantage of 
retaining funds inside a qualified retirement plan and an 
individual retirement plan account.  Further, I ask my Trustee 
to remind her of any long term advantages of retaining assets 
in her trust share. 

4. Distribution on the Death of ANNIE PAYNE 

If ANNIE PAYNE should predecease me or die before the 
complete distribution of the trust share, the trust share set 
aside for ANNIE PAYNE shall terminate and my Trustee 
shall distribute the balance of the trust property equally to the 
other beneficiaries named in this Article, per stirpes.  If there 
are no other beneficiaries as named in this Article, the trust 
property shall be distributed to the living descendants of 
ANNIE PAYNE, per stirpes; if she has no descendants, the 
trust property shall be distributed to my living descendants. 

b. Distribution of Trust Share for BOB PAYNE 

The trust share for BOB PAYNE shall be held in trust and administered 
and distributed as follows: 

1. Distributions of Net Income 

My Trustee, in its sole and absolute discretion, shall apply to, 
or for the benefit of, BOB PAYNE as much of the net income 
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from her trust share as my Trustee deems advisable for the 
education, health, maintenance, and support of BOB PAYNE. 

2. Distributions of Principal 

My Trustee, in its sole and absolute discretion, shall apply to, 
or for the benefit of, BOB PAYNE as much of the principal 
from her trust as my Trustee deems advisable for the 
education, health, maintenance, and support of BOB PAYNE. 

When BOB PAYNE reaches the age of 40 years, my Trustee 
shall distribute as much of the trust accumulated net income 
and principal, as it is then constituted, to BOB PAYNE, free 
of trust as he may request. 

3. Guidelines for Discretionary Distributions 

To the extent that I have given my Trustee any discretionary 
authority over the distribution of income or principal to BOB 
PAYNE it is my desire that my Trustee be liberal in exercising 
such discretion. 

I also desire that my Trustee give assistance to BOB PAYNE 
for: 

The purchase of a residence. 

The purchase or establishment of a business or 
professional practice. 

Any other extraordinary opportunity or expense 
deemed by my Trustee to be in the best interests of 
BOB PAYNE. 

In making discretionary distributions to BOB PAYNE, my 
Trustee shall be mindful of, and take into consideration to the 
extent it deems necessary, any additional sources of income 
and principal available to BOB PAYNE, which arise outside 
of this agreement and are known to my Trustee. 

It is my express desire that my Trustee take into consideration 
the future probable needs of BOB PAYNE prior to making 
any discretionary distributions hereunder. 
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I ask my Trustee, before making distributions to Bob Payne, 
remind him of the long term income tax deferral advantage of 
retaining funds inside a qualified retirement plan and an 
individual retirement plan account.  Further, I ask my Trustee 
to remind him of any long term advantages of retaining assets 
in his trust share. 

4. Distribution on the Death of BOB PAYNE 

If BOB PAYNE should predecease me or die before the 
complete distribution of the trust share, the trust share set 
aside for BOB PAYNE shall terminate and my Trustee shall 
distribute the balance of the trust property equally to his 
descendants, per stirpes.  If he has no descendants, the trust 
property shall be distributed to the remaining beneficiaries 
named in this article, per stirpes; if there are no named 
beneficiaries remaining, the trust property shall be distributed 
to my living descendants. 

c. Distribution of Trust Share for CHARLES PAYNE 

The trust share for CHARLES PAYNE shall be held in trust and 
administered and distributed as follows: 

1. Distributions of Net Income 

My Trustee, in its sole and absolute discretion, shall apply to, 
or for the benefit of, CHARLES PAYNE as much of the net 
income from her trust share as my Trustee deems advisable for 
the education, health, maintenance, and support of CHARLES 
PAYNE. 

2. Distributions of Principal 

My Trustee, in its sole and absolute discretion, shall apply to, 
or for the benefit of, CHARLES PAYNE as much of the 
principal from her trust as my Trustee deems advisable for the 
education, health, maintenance, and support of CHARLES 
PAYNE. 
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3. Guidelines for Discretionary Distributions 

To the extent that I have given my Trustee any discretionary 
authority over the distribution of income or principal to 
CHARLES PAYNE it is my desire that my Trustee be liberal 
in exercising such discretion. 

I also desire that my Trustee give assistance to CHARLES 
PAYNE for: 

The purchase of a residence. 

The purchase or establishment of a business or 
professional practice. 

Any other extraordinary opportunity or expense 
deemed by my Trustee to be in the best interests of 
CHARLES PAYNE. 

In making discretionary distributions to CHARLES PAYNE, 
my Trustee shall be mindful of, and take into consideration to 
the extent it deems necessary, any additional sources of 
income and principal available to CHARLES PAYNE, which 
arise outside of this agreement and are known to my Trustee. 

It is my express desire that my Trustee take into consideration 
the future probable needs of CHARLES PAYNE prior to 
making any discretionary distributions hereunder. 

4. Distribution on the Death of CHARLES PAYNE 

If CHARLES PAYNE should predecease me or die before the 
complete distribution of the trust share, the trust share set 
aside for CHARLES PAYNE shall terminate and my Trustee 
shall distribute the balance of the trust property equally to his 
descendants, per stirpes. If CHARLES has no descendants, his 
share shall be distributed to my living descendants, per stirpes. 

d. Distribution of Trust Share for THE AFTERBORN OR 

ADOPTED CHILD 

If, after the creation of my trust, I have any additional children or legally 
adopt any children who are under the age of 18, each such child’s share 
who survives me shall be administered and distributed as follows: 
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The trust share for THE AFTERBORN OR ADOPTED CHILD shall be 
held in trust and administered and distributed as follows: 

1. Distributions of Net Income 

My Trustee, in its sole and absolute discretion, shall apply to, 
or for the benefit of, THE AFTERBORN OR ADOPTED 
CHILD as much of the net income from his or her trust share 
as my Trustee deems advisable for the education, health, 
maintenance, and support of THE AFTERBORN OR 
ADOPTED CHILD. 

2. Distributions of Principal 

My Trustee, in its sole and absolute discretion, shall apply to, 
or for the benefit of, THE AFTERBORN OR ADOPTED 
CHILD as much of the principal from his or her trust as my 
Trustee deems advisable for the education, health, 
maintenance, and support of THE AFTERBORN OR 
ADOPTED CHILD. 

When THE AFTERBORN OR ADOPTED CHILD reaches 
the age of 30 years, my Trustee shall distribute all the trust 
accumulated net income and principal, as it is then 
constituted, to THE AFTERBORN OR ADOPTED CHILD, 
free of trust. 

3. Guidelines for Discretionary Distributions 

To the extent that I have given my Trustee any discretionary 
authority over the distribution of income or principal to THE 
AFTERBORN OR ADOPTED CHILD it is my desire that my 
Trustee be liberal in exercising such discretion. 

I also desire that my Trustee give assistance to THE 
AFTERBORN OR ADOPTED CHILD for: 

The purchase of a residence. 

The purchase or establishment of a business or 
professional practice. 
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Any other extraordinary opportunity or expense 
deemed by my Trustee to be in the best interests of 
THE AFTERBORN OR ADOPTED CHILD. 

In making discretionary distributions to THE AFTERBORN 
OR ADOPTED CHILD, my Trustee shall be mindful of, and 
take into consideration to the extent it deems necessary, any 
additional sources of income and principal available to THE 
AFTERBORN OR ADOPTED CHILD, which arise outside of 
this agreement and are known to my Trustee. 

It is my express desire that my Trustee take into consideration 
the future probable needs of THE AFTERBORN OR 
ADOPTED CHILD prior to making any discretionary 
distributions hereunder. 

I ask my Trustee, before making distributions to the afterborn 
or adopted child, remind him or her of the long term income 
tax deferral advantage of retaining funds inside a qualified 
retirement plan and an individual retirement plan account.  
Further, I ask my Trustee to remind him or her of any long 
term advantages of retaining assets in his or her trust share. 

4. Distribution on the Death of THE AFTERBORN OR 

ADOPTED CHILD 

If THE AFTERBORN OR ADOPTED CHILD should 
predecease me or die before the complete distribution of the 
trust share, the trust share set aside for THE AFTERBORN 
OR ADOPTED CHILD shall terminate and my Trustee shall 
distribute the balance of the trust property equally to the other 
beneficiaries named in this Article, per stirpes. If there are no 
other beneficiaries as named in this Article, the trust property 
shall be distributed to the living descendants of THE 
AFTERBORN OR ADOPTED CHILD, per stirpes; if he/she 
has no descendants, the trust property shall be distributed to 
my living descendants. 

Section 3. Share of a Descendant of a Deceased Child 

Each share set aside for a deceased child who has then living descendants shall be 
distributed or administered as follows: 
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a. Outright Distribution 

Each share set aside for a deceased child who has then living 
descendants shall be distributed to such descendants, per stirpes. 

b. Retention of a Minor’s or Disabled Descendant’s Portion in 

Trust 

If any portion of a share is distributable under this Section to any 
descendant of a deceased child who is under 21 years of age, or to any 
such descendant who is disabled or incapacitated as defined in Article 
Eighteen of this agreement, then my Trustee shall retain such portion in 
trust under the provisions of Article Fourteen. 

Section 4. Retention of Distributions in Trust 

Whenever a distribution is authorized or required to be made by a provision of 
this Article to any beneficiary, then that beneficiary may direct my Trustee in 
writing to retain such distribution in trust as follows: 

a. A Beneficiary’s Right to Income 

My Trustee, during the lifetime of the beneficiary, shall pay to or apply 
for the benefit of the beneficiary from time to time and at the 
beneficiary’s written direction all of the net income from this trust. 

b. A Beneficiary’s Right to Withdraw Principal 

My Trustee shall pay to or apply for the benefit of the beneficiary such 
amounts from the principal as the beneficiary may at any time request in 
writing. 

No limitation shall be placed on the beneficiary as to either the amount 
of or reason for such invasion of principal. 

c. Principal Distributions in My Trustee’s Discretion 

My Trustee may also distribute to or for the benefit of the beneficiary as 
much of the principal of the trust as my Trustee, in its sole and absolute 
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discretion, shall consider necessary or advisable for the education, 
health, maintenance, and support of the beneficiary. 

d. A Beneficiary’s General Power of Appointment 

The beneficiary shall have the unlimited and unrestricted general power 
to appoint, by a valid last will and testament or trust agreement, the 
entire principal and any accrued and undistributed net income of the 
trust as it exists at the beneficiary’s death.  In exercising this general 
power of appointment, the beneficiary shall specifically refer to this 
power. 

The beneficiary shall have the sole and exclusive right to exercise the 
general power of appointment. 

This general power of appointment specifically grants to the beneficiary 
the right to appoint property to the beneficiary’s own estate. It also 
specifically grants to the beneficiary the right to appoint the property 
among persons, corporations, or other entities in equal or unequal 
proportions, and on such terms and conditions, whether outright or in 
trust, as the beneficiary may elect. 

Any property in the trust which is not distributed pursuant to the 
exercise of the general power of appointment shall be distributed to the 
beneficiary’s then living descendants, per stirpes. 

If the beneficiary has no then living descendants, my Trustee shall 
distribute the remaining trust property as provided in Article Thirteen of 
this agreement. 
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Article Thirteen 

 

Ultimate Distribution Pattern 

If at any time there is no person, corporation, or other entity entitled to receive all 
or any part of my trust property, then the trust property shall be distributed as 
follows: 

 

Beneficiary Relationship Share 

ST. MARY CATHOLIC CHURCH, PORT HURON, MICHIGAN 

 CHARITY 35% 

AMERICAN HEART ASSOCIATION, ST. CLAIR COUNTY 

 CHARITY 25% 

PORT HURON HOSPITAL FOUNDATION 

 CHARITY 35% 

If a person named as a beneficiary under this Article is not living at the date of 
distribution, that person’s share shall pass to his or her descendants, per stirpes.  If 
a beneficiary does not have any descendants, per stirpes, or if a beneficiary cannot 
take a share for any other reason, then that beneficiary’s share shall pass to the 
other beneficiaries pro rata.  If there are no beneficiaries under this Article, then 
all of the trust property shall be distributed to those persons who would be my 
heirs if I had died intestate owning such property. 

The distribution of trust property, for purposes of this Article, shall be determined 
by the laws of descent and distribution for intestate estates in the State of 
Michigan as such laws are in effect at the time of a distribution under this Article. 
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Article Fourteen 

 

Methods of Distribution and Trust 

 

Administration with Regard to 

 

Other Beneficiaries and Disabled Beneficiaries 

Section 1. General Guidelines for Distribution 

Whenever a distribution is authorized or required to be made by a provision of 
this agreement to any beneficiary who is disabled or incapacitated, such 
distribution may be made by my Trustee: 

Without continuing court supervision or the intervention of a guardian, 
conservator, or any other legal representative. 

Without giving or requiring any bond or surety on bond. 

Pursuant to any of the methods authorized under this Article. 

In making distributions under this Article, disability or incapacity shall include 
adjudicated mental incapacity by a court of competent jurisdiction, or incapacity 
because of age, illness, or injury. 

Before making any distributions to beneficiaries other than me under this Article, 
it is my desire that my Trustee, to the extent that it is both reasonable and 
possible: 

Inquire into the ultimate disposition of the distributed funds. 

Take into consideration the behavior of trust beneficiaries with regard to 
their disposition of prior distributions of trust property. 

My Trustee shall obtain a receipt from the person, corporation, or other entity 
receiving any distribution called for in this Article. 
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Section 2. Methods of Payment 

My Trustee may make the distributions called for in this Article in any one or 
more of the following ways: 

Directly to a beneficiary. 

To persons, corporations, or other entities for the use and benefit of the 
beneficiary. 

To an account in a commercial bank or savings institution in the name 
of the beneficiary, or in a form reserving the title, management, and 
custody of the account to a suitable person, corporation, or other entity 
for the use and benefit of the beneficiary. 

In any prudent form of annuity purchased for the use and benefit of the 
beneficiary. 

To any person or duly licensed financial institution, including my 
Trustee, as a custodian under the Uniform Transfers to Minors Act, or 
any similar act, of any state, or in any manner allowed by any state 
statute dealing with gifts or distributions to minors or other individuals 
under a legal disability. 

To any guardian, agent under a valid power of attorney, or other person 
deemed by my Trustee to be responsible, and who has assumed the 
responsibility of caring for the beneficiary. 

Section 3. Trustee’s Discretion to Keep Property in Trust 

If any trust property becomes distributable to a beneficiary when the beneficiary is 
under 21 years of age, or when the beneficiary is under any form of legal 
disability, as defined in Article Eighteen, my Trustee may retain that beneficiary’s 
share in a separate trust until he or she attains 21 years of age, or until his or her 
legal disability has ceased, as follows: 

a. Distributions of Trust Income and Principal 

My Trustee shall apply to or for the benefit of the beneficiary as much 
of the net income and principal of the trust as my Trustee, in its sole and 
absolute discretion, deems necessary or advisable for the beneficiary’s 
education, health, maintenance, and support. 

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=ad272889-ac8e-42e0-b6da-5ce46e739467



 

14-3 

In making any distributions of income and principal under this Article, 
my Trustee shall be mindful of, and take into consideration to the extent 
it deems necessary, any additional sources of income and principal 
available to the beneficiary which arise outside of this agreement. 

Any net income not distributed to a beneficiary shall be accumulated 
and added to principal. 

b. Termination and Distribution 

My Trustee shall distribute the trust property to a beneficiary: 

When he or she attains 21 years of age, or 

When he or she ceases to be disabled. 

c. A Beneficiary’s General Power to Appoint Trust Property 

If a beneficiary should die before the complete distribution of his or her 
trust, the trust shall terminate and all of the trust property shall be 
distributed to such persons, corporations, or other entities, including the 
beneficiary’s own estate, in the manner in which the beneficiary shall 
elect. 

This general power of appointment must be exercised by the beneficiary 
by either a valid living trust or last will and testament, either of which 
specifically refers to this power of appointment. 

To the extent this general power of appointment is not exercised, my 
Trustee shall distribute the remaining trust property to the then living 
descendants of the beneficiary, per stirpes. 

If the beneficiary has no then living descendants, my Trustee shall 
distribute the remaining trust property to my then living descendants, 
per stirpes. 

If I have no then living descendants, my Trustee shall distribute the 
remaining trust property as provided in Article Thirteen of this 
agreement. 
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Section 4. Special Instructions for Beneficiaries Disabled Due to 

Addictive Situations 

Prior to making any distribution authorized under this Section, or as a condition 
for further distributions, my Trustee may require that any beneficiary disabled due 
to a drug, alcohol, gambling, chemical or other dependency disorder, participate in 
or complete a rehabilitation program aimed at combating the problem involved. 

My Trustee, in its sole and absolute discretion, may determine the nature and 
extent of the rehabilitative program, including follow up requirements.  I direct 
my Trustee to consult with appropriate counselors from rehabilitative programs or 
institutions to best design an individual program for the beneficiary. 

I specifically authorize and direct my Trustee to pay the expenses of rehabilitation 
for the affected beneficiary from that beneficiary’s trust property. 

Section 5.  Application to the Trustmaker or the Trustmaker’s 

Spouse 

Notwithstanding anything in this agreement to the contrary, in no event shall this 
Article apply to the Trustmaker or the Trustmaker’s spouse. 
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Article Fifteen 

 

The Resignation, Replacement, and 

 

Succession of My Trustees 

Section 1. The Resignation of a Trustee 

Any Trustee may resign by giving thirty days’ written notice to me or to my legal 
representative.  If I am not living, the notice shall be delivered to the Trustee, if 
any, and to all of the beneficiaries then eligible to receive mandatory or 
discretionary distributions of net income from any trust created under this 
agreement. 

If a beneficiary is a minor or is legally incapacitated, the notice shall be delivered 
to that beneficiary’s guardian or other legal representative. 

Section 2. The Removal of a Trustee 

Any Trustee may be removed by me, my spouse, my children, or my other 
beneficiaries as follows: 

a. Removal by Me 

I reserve the right to remove any Trustee at any time. 

b. Removal by My Spouse 

After my death, or during any period that I am disabled, my spouse may 
remove any Trustee. 

c. Removal by My Other Beneficiaries 

After the death or disability of both me and my spouse, a majority of the 
beneficiaries then eligible to receive mandatory or discretionary 
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distributions of net income under this agreement may remove any 
Trustee. 

d. Notice of Removal 

Neither I, my spouse, nor any of my beneficiaries, need give any Trustee 
being removed any reason, cause, or ground for such removal. 

Notice of removal shall be effective when made in writing by either: 

Personally delivering notice to the Trustee and securing a 
written receipt, or 

Mailing notice in the United States mail to the last known 
address of the Trustee by certified mail, return receipt 
requested. 

Section 3. Replacement of Trustees 

Trustees shall be replaced in the following manner: 

a. The Death or Disability of a Cotrustee While I Am a Trustee 

I may serve as a sole Trustee or I may name any number of Cotrustees to 
serve with me.  If a Cotrustee subsequently dies, resigns, becomes 
legally incapacitated, or is otherwise unable or unwilling to serve as a 
Cotrustee, I may or may not fill the vacancy, as I choose. 

b. My Trustees upon My Disability 

During any period that I am disabled, MICHELLE CREWLE PAYNE 
acting as my disability Trustee shall replace all of my initial Trustees. If 
the disability Trustee is unwilling or unable to serve, or cannot continue 
to serve for any other reason, then the following shall be named as 
successor disability Trustees in the order in which their names appear:  

First, THE PRIVATEBANK; then 
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c. My Trustees upon My Death 

On my death, all of the following death Trustees shall replace all of my 
initial Trustees, if they are then serving, or the disability Trustee, if she 
is then serving: 

MICHELLE CREWLE PAYNE and THE PRIVATEBANK. 

If any one or more of the death Trustees is unwilling or unable to serve 
as a Trustee, or if a Trustee cannot continue to serve for any other 
reason, then the following shall be named as successor death Trustees in 
the order in which their names appear:  

First, THE PRIVATEBANK. 

d. Successor Trustees 

If a successor Trustee is unwilling or unable to serve during the period 
in which I am disabled or after my death, the next following successor 
Trustee shall serve until the successor Trustees so named have been 
exhausted. 

A Trustee may be listed more than once in this Section or an initial 
Trustee may also be named as a disability Trustee or a Trustee who will 
serve upon my death.  Naming a Trustee more than once is done as a 
convenience only and is not to be construed as a termination of that 
Trustee’s trusteeship. 

e. Unfilled Trusteeship 

In the event no named Trustees are available, a majority of the 
beneficiaries then eligible to receive mandatory or discretionary 
distributions of net income under this agreement shall name a Certified 
Public Accountant (CPA) or a corporate fiduciary as successor trustee.  
Any CPA named trustee under this section must maintain errors and 
omissions liability insurance covering services as trustee. 

If a majority of the beneficiaries then eligible to receive mandatory or 
discretionary distributions of net income under this agreement cannot 
agree on a CPA or corporate fiduciary, any beneficiary can petition a 
court of competent jurisdiction, ex parte, to designate a CPA or 
corporate fiduciary as a Trustee. 
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The court that designates the successor Trustee shall not acquire any 
jurisdiction over any trust created under this agreement, except to the 
extent necessary to name a CPA or corporate fiduciary as a successor 
Trustee. 

Section 4. Trustees of My Children’s Separate Trusts 

Upon the creation of the separate trusts for my children as provided in Article 
Twelve of this trust agreement, each of my children who is a beneficiary of a 
separate trust shall act as a Trustee of his or her separate trust.  Each child shall 
forthwith appoint a corporate fiduciary or Certified Public Accountant to serve as 
a Cotrustee with him or her.  A child shall have the power to terminate the 
corporate fiduciary or Certified Public Accountant by giving notice of removal as 
provided in Section 2 of this Article, but must replace such corporate fiduciary or 
Certified Public Accountant with another corporate fiduciary or Certified Public 
Accountant before the terminated corporate fiduciary or Certified Public 
Accountant shall relinquish its trusteeship. 

My death Trustee shall not allocate trust property to a separate trust created under 
the provisions of Article Twelve unless and until a child appoints a corporate 
fiduciary or Certified Public Accountant as Cotrustee.  If a child does not appoint 
a corporate fiduciary or Certified Public Accountant within 30 days of the creation 
of a separate trust, then my death Trustee shall forthwith appoint a corporate 
fiduciary or Certified Public Accountant to serve with the child as a Cotrustee. 

In the event a child cannot or will not serve as a Cotrustee of his or her separate 
trust, then the corporate fiduciary or Certified Public Accountant appointed for 
that separate trust shall serve alone. 

Section 5. Corporate Fiduciaries 

Any corporate fiduciary named in this trust agreement or appointed by a court of 
competent jurisdiction as a Trustee must be a bank or trust company situated in 
the United States having trust powers under applicable federal or state law. 
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Section 6. Powers and Liabilities of Successor Trustee 

Any successor Trustee, whether corporate or individual, shall have all of the 
rights, powers, and privileges, and be subject to all of the obligations and duties, 
both discretionary and ministerial, as given to the original Trustees. 

Any successor Trustee shall be subject to any restrictions imposed on the original 
Trustees.  No successor Trustee shall be required to examine the accounts, 
records, and acts of any previous Trustees. 

No successor Trustee shall in any way be responsible for any act or omission to 
act on the part of any previous Trustees. 
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Article Sixteen 

 

General Matters and Instructions 

 

with Regard to the Trusteeship 

Section 1. Use of “Trustee” Nomenclature 

As used throughout this agreement, the word “Trustee” shall refer to the initial 
Trustee as well as any single, additional, or successor Trustee.  It shall also refer 
to any individual, corporation, or other entity acting as a replacement, substitute, 
or added Trustee. 

Section 2. No Requirement to Furnish Bond 

My Trustee shall not be required to furnish any bond for the faithful performance 
of its duties. 

If a bond is required by any law or court of competent jurisdiction, it is my desire 
that no surety be required on such bond. 

Section 3. Court Supervision Not Required 

All trusts created under this agreement shall be administered free from the active 
supervision of any court. 

If my Trustee determines it would be beneficial, my  trust may be registered under 
the Michigan Estates and Protected Individuals Code. 

Any proceedings to seek judicial instructions or a judicial determination shall be 
initiated by my Trustee in the appropriate state court having original jurisdiction 
of those matters relating to the construction and administration of trusts. 
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Section 4. My Trustee’s Responsibility to Make Information 

Available to Beneficiaries 

My Trustee shall report, at least semiannually, to the current income beneficiaries 
then eligible to receive mandatory or discretionary distributions of the net income 
from the various trusts created in this agreement all of the receipts, disbursements, 
and distributions occurring during the reporting period along with a complete 
statement of the trust property. 

The trust’s books and records along with all trust documentation shall be available 
and open at all reasonable times to the inspection of the trust current income 
beneficiaries and their representatives.  My Trustee shall not be required to furnish 
trust records or documentation to any individual, corporation, or other entity that 
is not a current income beneficiary, does not have the express written approval of 
a current income beneficiary, or is not requesting such pursuant to a court order. 

During any period of my disability, reports are to be made to my designated agent. 
 For purposes of my trust reporting, my designated agent shall be my Agent under 
my Special Durable Power of Attorney signed the same date as my trust. 

Section 5. Delegation among the Trustees 

Any Trustee may delegate to any other Trustee the power to exercise any or all 
powers granted my Trustee in this agreement, including those which are 
discretionary, if allowed by law. 

My delegating Trustee may revoke any such delegation at will. 

The delegation of any such power, as well as the revocation of any such 
delegation, shall be evidenced by an instrument in writing executed by the 
delegating Trustee. 

As long as any such delegation is in effect, any of the delegated powers may be 
exercised by the Trustee receiving such delegation with the same force and effect 
as if the delegating Trustee had personally joined in the exercise of such power. 

For purposes of this Section, a delegation regarding the management of a 
particular investment account may be indicated by the signature of the delegating 
Trustee on appropriate signature authorization forms.  The signature authorization 
forms shall satisfy the requirement  of “an instrument in writing” under this 
Section. 
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Section 6. Utilization of Substitute Trustee 

If any Trustee is unwilling or unable to act as to any trust property, my Trustee 
shall designate, in writing, an individual, bank trust department, or trust company 
to act as a substitute Trustee with regard to such property. 

The property being administered by the substitute Trustee, as well as the net 
income therefrom, shall be distributed or remitted as directed by the delegating 
Trustee consistent with the terms of this agreement. 

Each substitute Trustee shall exercise all of the fiduciary powers granted by this 
agreement unless expressly limited by the delegating Trustee in the instrument 
appointing such substitute Trustee, or by any provision within this Section. 

Any substitute Trustee may resign at any time by delivering written notice to my 
Trustee to that effect. 

Section 7. Trustee’s Fee 

My Trustee shall be entitled to fair and reasonable compensation for the services it 
renders as a fiduciary.  The amount of compensation shall be an amount equal to 
the customary and prevailing charges for services of a similar nature during the 
same period of time and in the same geographic locale. 

My Trustee shall be reimbursed for the reasonable costs and expenses incurred in 
connection with its fiduciary duties under this agreement. 

Section 8. A Majority of Trustees Required to Control 

When more than two Trustees are acting, the concurrence and joinder of a 
majority of my Trustees shall control in all matters pertaining to the 
administration of any trust created under this agreement.  If only two Trustees are 
acting, the concurrence and joinder of both shall be required. 

Despite any conflicting provisions in my trust, if at any time any person shall 
serve with my spouse as disability Cotrustee or as Cotrustee of the Marital Trust 
with my spouse, the opinion of my spouse shall control in the event of 
disagreement.  Any such person may be absolved from personal liability by 
complying with the procedures set out in the following paragraph. 
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When more than two Trustees are acting, any dissenting or abstaining Trustee may 
be absolved from personal liability by registering a written dissent or abstention 
with the records of the trust; the dissenting Trustee shall thereafter act with the 
other Trustees in any manner necessary or appropriate to effectuate the decision of 
the majority. 

To facilitate the transaction of business, the concurrence and joinder of a Trustee 
under this Section may be indicated as to actions taken with regard to a particular 
investment account by the Trustee’s signature on appropriate authorization forms. 
 The Trustee’s signature authorizing another Trustee to act alone (through 
signature authority) on any investment account shall constitute that Trustee’s 
concurrence and joinder with all actions taken regarding that account, unless and 
until the signature authorization form is changed or the financial institution is 
expressly notified in writing of a Trustee’s withdrawal of concurrence. 

Section 9. Successor Corporate Fiduciaries 

If any bank or trust company ever succeeds to the trust business of any corporate 
fiduciary serving as a Trustee under this agreement, whether because of a name 
change or any other form of reorganization, or if such corporate fiduciary ever 
transfers all of its existing business to any other bank or trust company, the 
successor shall thereupon, without any action being required, succeed to the 
trusteeship as if originally named. 

Section 10. Early Termination of Trusts Based on Cost 

If my Trustee, other than my spouse acting as a Trustee, shall determine, in its 
sole and absolute discretion, that any trust created under this agreement has 
become uneconomical to administer due to the high cost of administration relative 
to the value of the trust property, my Trustee may terminate such trust or trusts 
and distribute the trust property, including any accrued but undistributed net 
income, in the following order: 

To me if I am then living. 

To my spouse, if a beneficiary of the trust. 

To the beneficiaries then entitled to receive discretionary payments of 
income of the trust, per stirpes. 
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Section 11. Generation-Skipping Tax Provisions 

In order to minimize the impact of any generation-skipping tax that may be 
applied to any of the trusts created by this agreement or their beneficiaries, my 
Trustee, in its sole and absolute discretion, is authorized to take the following 
actions: 

a. Division into Exempt and Nonexempt Trusts 

If any trust created under this agreement would be partially exempt from 
generation-skipping tax by reason of an allocation of a generation-
skipping tax exemption to it, prior to such allocation my Trustee shall 
divide the total trust assets into two separate trust shares of equal or 
unequal value, to permit allocation of the exemption solely to one trust 
share (the “exempt trust”).  The exempt trust shall consist of a fractional 
interest of the total trust assets in an amount necessary to cause the 
exempt trust to be entirely exempt from generation-skipping tax.  The 
other trust share (the “nonexempt trust”) shall consist of the remaining 
fractional interest of the total trust assets.  For purposes of this 
allocation, assets values as finally determined for federal estate tax 
purposes shall be used. 

b. Additions to a Separate Trust 

If a trust under this agreement, whether created under this Section or 
not, is entirely exempt or nonexempt from generation-skipping tax and 
adding property to it would partially subject the trust to generation-
skipping tax, my Trustee may hold that property in a separate trust in 
lieu of making the addition. 

c. Terms of the Trusts 

If my Trustee divides a trust into two separate trust shares or creates a 
separate trust for additions, the trusts or trust shares that result shall 
have the same terms and conditions as the original trust.  My Trustee 
shall not make discretionary distributions from the income or principal 
of the exempt trust to beneficiaries who are nonskip persons as long as 
any readily marketable assets remain in the nonexempt trust. 
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d. Allocation from an Exempt Trust First 

Upon division or distribution of an exempt trust and a nonexempt trust, 
my Trustee may allocate property from the exempt trust first to a share 
from which a generation-skipping transfer is more likely to occur. 

e. Taxable Distributions 

If my Trustee considers that any distribution from a trust under this 
agreement, other than pursuant to a power to withdraw or appoint, is a 
taxable distribution subject to a generation-skipping tax payable by the 
beneficiary, my Trustee shall augment the distribution by an amount 
which my Trustee estimates to be sufficient to pay the tax and shall 
charge the same against the trust to which the tax relates. 

f. Taxable Terminations 

If my Trustee considers that any termination of an interest in trust 
property is a taxable termination subject to a generation-skipping tax, 
my Trustee shall pay the tax from the portion of the trust property to 
which the tax relates, without adjustment of the relative interests of the 
beneficiaries. 
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Article Seventeen 

 

My Trustee’s Administrative and 

 

Investment Powers 

Section 1. Introduction to Trustee’s Powers 

Except as otherwise provided in this agreement, my Trustee shall have both the 
administrative and investment powers enumerated under this Article and any other 
powers granted by law with respect to the various trusts created by this agreement. 

Section 2. Powers to Be Exercised in the Best Interests of the 

Beneficiaries 

My Trustee shall exercise the following administrative and investment powers 
without the order of any court, as my Trustee determines in its sole and absolute 
discretion to be in the best interests of the beneficiaries. 

Notwithstanding anything to the contrary in this agreement, my Trustee shall not 
exercise any power in a manner inconsistent with the beneficiaries’ right to the 
beneficial enjoyment of the trust property in accordance with the general 
principles of the law of trusts. 

Section 3. Administrative and Investment Powers 

My Trustee is hereby granted the following administrative and investment powers: 

a. Agricultural Powers 

My Trustee may retain, sell, acquire, and continue any farm or ranching 
operation whether as a sole proprietorship, partnership, or corporation. 

My Trustee may engage in the production, harvesting, and marketing of 
both farm and ranch products either by operating directly or with 
management agencies, hired labor, tenants, or sharecroppers. 
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My Trustee may engage and participate in any government farm 
program, whether state or federally sponsored. 

My Trustee may purchase or rent machinery, equipment, livestock, 
poultry, feed, and seed. 

My Trustee may improve and repair all farm and ranch properties; 
construct buildings, fences, and drainage facilities; acquire, retain, 
improve, and dispose of wells, water rights, ditch rights, and priorities 
of any nature. 

My Trustee may, in general, do all things customary or desirable to 
operate a farm or ranch operation for the benefit of the beneficiaries of 
the various trusts created under this agreement. 

b. Business Powers 

My Trustee may retain and continue any business in which I have or had 
an interest as a shareholder, partner, sole proprietor, member, or as a 
participant in a joint venture, even though that interest may constitute all 
or a substantial portion of the trust property. 

My Trustee may directly participate in the conduct of any such business 
or employ others to do so on behalf of the beneficiaries.  For purposes 
of my Trust, my Trustee to wind up my business affairs is WENDELL 
WILDMAN, DDS if it should be necessary. 

My Trustee may execute partnership agreements, buy-sell agreements, 
operating agreements, and any amendments to them. 

My Trustee may participate in the incorporation of any trust property; 
any corporate reorganization, merger, consolidation, recapitalization, 
liquidation, dissolution; or any stock redemption or cross purchase buy-
sell agreement; any formation of a limited liability company. 

My Trustee may hold the stock of any corporation as trust property, and 
may elect or employ directors, officers, employees, and agents and 
compensate them for their services.  My Trustee may act as a member of 
a limited liability company, and hold membership for my trust. 

My Trustee may sell or liquidate any business interest that is part of the 
trust property. 

My Trustee may carry out the provisions of any agreement entered into 
by me for the sale of any business interest or the stock thereof. 
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My Trustee may exercise all of the business powers granted in this 
agreement regardless of whether my Trustee is personally interested or 
an involved party with respect to any business enterprise forming a part 
of the trust property. 

c. Environmental Powers 

My Trustee shall have the power to inspect any trust property to 
determine compliance with any environmental law affecting such 
property or to respond to any environmental law affecting property held 
by my Trustee.  “Environmental Law” shall mean any federal, state, or 
local law, rule, regulation, or ordinance relating to protection of the 
environment or of human health. 

My Trustee shall have the power to refuse to accept property if my 
Trustee determines that there is a substantial risk that such property is 
contaminated by any hazardous substance or has previously, or is 
currently, being used for any activities directly or indirectly involving 
hazardous substances which could result in liability to the trust assets.  
“Hazardous substance” shall mean any substance defined as hazardous 
or toxic by any federal, state, or local law, rule, regulation, or ordinance. 

My Trustee shall have the power to take any necessary action to prevent, 
abate, clean up or otherwise respond to any actual or threatened 
violation of any environmental law affecting trust property prior to or 
after the initiation or enforcement of any action by any governmental 
body. 

My Trustee may disclaim or release any power granted to it or implied 
by any document, statute, or rule of law which the Trustee determines 
may cause the Trustee to incur liability under any environmental law. 

My Trustee may charge the cost of any inspection, review, prevention, 
abatement, response, cleanup, or remedial action authorized under this 
power against the trust property. 

My Trustee shall not be liable to any beneficiary or to any other party 
for any decrease in value of the trust property by reason of my Trustee’s 
compliance with any environmental law, specifically including any 
reporting requirement under such law. 
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d. Common Fund Powers 

For the purpose of convenience with regard to the administration and 
investment of the trust property, my Trustee may hold the several trusts 
created under this agreement as a common fund. 

My Trustee may make joint investments with respect to the funds 
comprising the trust property. 

My Trustee may enter into any transaction authorized by this Article 
with fiduciaries or other trusts or estates in which any beneficiary 
hereunder has an interest, even though such fiduciary is also a Trustee 
under this agreement. 

e. Compensation Powers 

My Trustee shall pay from income or principal all of the reasonable 
expenses attributable to the administration of the respective trusts 
created in this agreement. 

My Trustee shall pay itself reasonable compensation for its services as 
fiduciary as provided in this agreement, and shall reasonably 
compensate those persons employed by my Trustee, including agents, 
auditors, accountants, and attorneys. 

f. Distribution Powers 

My Trustee is specifically authorized to make divisions and 
distributions of the trust property either in cash or in kind, or partly in 
cash and partly in kind, or in any proportion it deems advisable. 

My Trustee shall be under no obligation or responsibility to make pro 
rata divisions and distributions in kind. 

My Trustee may allocate specific property to any beneficiary or share 
although the property may differ in kind from the property allocated to 
any other beneficiary or share. 

The foregoing powers may be exercised regardless of the income tax 
basis of any of the property. 
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g. Funeral and Burial Expenses 

My Trustee may in its sole discretion pay the funeral and burial 
expenses, expenses of the last illness, and valid claims and expenses of 
an income beneficiary of any trust created under this agreement. 

Funeral and burial expenses shall include, but not be limited to, the cost 
of memorials of all types and memorial services of such kind as my 
Trustee shall approve.  Valid claims and expenses shall include, but not 
be limited to, all state and federal death taxes. 

The payments shall be paid from the assets of the trust or trusts from 
which the beneficiary was receiving income. 

In exercising discretion, my Trustee may look for guidance, but not 
control, in any Letter of Instruction to My Trustee which I may have 
authored.  Such letters, if created, may be found in my Loving® 
Trust/Estate Planning Portfolio. 

h. Income and Principal Powers 

My Trustee may determine in a fair, equitable, and practical manner 
how all Trustee’s fees, disbursements, receipts, and wasting assets shall 
be credited, charged, or apportioned between principal and income. 

My Trustee may set aside from trust income reasonable reserves for 
taxes, assessments, insurance premiums, repairs, depreciation, 
obsolescence, depletion, and for the equalization of payments to or for 
the beneficiaries; it may select any and all accounting periods with 
regard to the trust property. 

i. Investment Powers in General 

My Trustee may invest and reinvest in such classes of stocks, bonds, 
securities, commodities, options, metals, or other property, real or 
personal, as it shall determine. 

My Trustee may invest in investment trusts as well as in common trust 
funds. 

My Trustee may purchase life, annuity, accident, sickness, and medical 
insurance on the behalf of and for the benefit of any trust beneficiary. 
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j. Life Insurance and Other Insurance Powers 

My Trustee shall have the powers with regard to life insurance as set 
forth in this Paragraph j, except as otherwise provided in this agreement. 

My Trustee may purchase, accept, hold, and deal with as owner policies 
of insurance on my life, the life of any trust beneficiary, or on the life of 
any person in whom any trust beneficiary has an insurable interest. 

My Trustee shall have the power to execute or cancel any automatic 
premium loan agreement with respect to any policy, and shall have the 
power to elect or cancel any automatic premium loan provision in a life 
insurance policy. 

My Trustee may borrow money with which to pay premiums due on any 
policy either from the company issuing the policy or from any other 
source and may assign any such policy as security for the loan. 

My Trustee shall have the power to exercise any option contained in a 
policy with regard to any dividend or share of surplus apportioned to the 
policy, to reduce the amount of a policy or convert or exchange the 
policy, or to surrender a policy at any time for its cash value. 

My Trustee may elect any paid-up insurance or any extended-term 
insurance nonforfeiture option contained in a policy. 

My Trustee shall have the power to sell policies at their fair market 
value to the insured or to anyone having an insurable interest in the 
policies. 

My Trustee shall have the right to exercise any other right, option, or 
benefit contained in a policy or permitted by the insurance company 
issuing that policy. 

Upon termination of any trust created under this agreement, my Trustee 
shall have the power to transfer and assign the policies held by the trust 
as a distribution of trust property. 

My Trustee is authorized to obtain any other insurance deemed 
appropriate.  This includes, but is not limited to: property and casualty 
insurance, long term care insurance, and professional liability insurance. 
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k. Loan, Borrowing, and Encumbrance Powers 

My Trustee may loan money to any person, including a beneficiary, with 
or without interest, on any term or on demand, with or without 
collateral, as it deems in the best interests of the trust beneficiaries. 

My Trustee may borrow money upon such terms and conditions as it 
shall deem advisable, including, in the case of a corporate fiduciary, the 
power to borrow from its own banking or commercial department. 

My Trustee shall have the power to obligate the trust property for the 
repayment of any sums borrowed where the best interests of the 
beneficiaries have been taken into consideration. 

My Trustee shall have the power to encumber the trust property, in 
whole or in part, by a mortgage or mortgages, deeds of trust, or by 
pledge, hypothecation or otherwise, even though such encumbrance may 
continue to be effective after the term of any trust or trusts created in 
this agreement. 

l. Margin, Brokerage, and Bank Account Powers 

My Trustee is authorized to buy, sell, and trade in securities of any 
nature, including short sales and on margin.  My Trustee may maintain 
and operate margin accounts with brokers, and may pledge any 
securities held or purchased by my Trustee with such brokers as 
securities for loans and advances made to my Trustee.  My Trustee is 
authorized to establish and maintain bank accounts of all types in one or 
more banking institutions that my Trustee may choose. 

m. Mortgage Powers 

My Trustee shall have the power to enter into any mortgage whether as 
a mortgagee or mortgagor, to purchase mortgages on the open market, 
and to otherwise buy, sell, or trade in first or subordinate mortgages. 

My Trustee may reduce the interest rate on any mortgage and consent to 
the modification or release of any guaranty of any mortgage. 

My Trustee may continue mortgages upon and after maturity with or 
without renewal or extension, and may foreclose any mortgage.  My 
Trustee may purchase the mortgaged property or acquire it by deed from 
the mortgagor without foreclosure. 
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n. Nominee Powers 

My Trustee may hold any trust property in the name of my Trustee, or in 
the name of a nominee, and may enter into agreements to facilitate 
holding such property. My Trustee may accomplish such with or 
without disclosing its fiduciary capacity. 

o. Nonproductive Property 

My Trustee may hold property which is non-income producing or is 
otherwise nonproductive if the holding of such property is, in the sole 
and absolute discretion of my Trustee, in the best interests of the 
beneficiaries. 

p. Oil, Gas, Coal, and Other Mineral Powers 

My Trustee may do all things necessary to maintain in full force and 
effect any oil, gas, coal, or other mineral interests comprising part or all 
of the trust property. 

My Trustee may purchase additional oil, gas, coal, and other mineral 
interests when necessary or desirable to effect a reasonable plan of 
operation or development with regard to the trust property. 

My Trustee may buy or sell undivided interest in oil, gas, coal, and other 
mineral interests, and may exchange any of such interests for interests in 
other properties or for services. 

My Trustee may execute oil, gas, coal, and other mineral leases on such 
terms as my Trustee may deem proper, and may enter into pooling, 
unitization, repressurization, and other types of agreements relating to 
the development, operation, and conservation of mineral properties. 

Any lease or other agreement may have a duration that my Trustee 
deems reasonable, even though extending beyond the duration of any 
trust created in this agreement. 

My Trustee may execute division orders, transfer orders, releases, 
assignments, farmouts, and any other instruments which it deems 
proper. 

My Trustee may drill, test, explore, mine, develop, and otherwise 
exploit any and all oil, gas, coal, and other mineral interests, and may 
select, employ, utilize, or participate in any business form, including 
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partnerships, joint ventures, co-owners’ groups, syndicates, and 
corporations, for the purpose of acquiring, holding, exploiting, 
developing, operating, or disposing of oil, gas, coal, and other mineral 
interests. 

My Trustee may employ the services of consultants or outside 
specialists in connection with the evaluation, management, acquisition, 
disposition, or development of any mineral interest, and may pay the 
cost of such services from the principal or income of the trust property. 

My Trustee may use the general assets of the trusts created under this 
agreement for the purposes of acquiring, holding, managing, 
developing, pooling, unitizing, repressuring, or disposing of any mineral 
interest. 

q. Powers of Attorney 

My Trustee may execute, deliver, and grant to any individual or 
corporation a revocable or irrevocable power of attorney to transact any 
and all business on behalf of the various trusts created in this agreement. 

The power of attorney may grant to the attorney-in-fact all of the rights, 
powers, and discretion that my Trustee could have exercised. 

r. Powers to Merge Similar Trusts 

My Trustee may merge and consolidate any trust created in this 
agreement with any other trust created by me, or any other person at any 
other time, if the other trust contains substantially the same terms for the 
same beneficiaries, and has at least one Trustee in common with the 
trust or trusts created in this agreement. 

My Trustee may administer such merged and consolidated trusts as a 
single trust or unit.  If, however, such a merger or consolidation does not 
appear feasible, as determined in the sole and absolute discretion of my 
Trustee, my Trustee may consolidate the assets of such trusts for 
purposes of investment and trust administration while retaining separate 
records and accounts for the respective trusts. 

s. Powers of an Interested Trustee 

An interested Trustee is any Trustee who has an interest as a beneficiary 
in this trust agreement or any trust created by it.  In all instances where 
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an interested Trustee distributes, or participates in the distribution, of 
trust income or principal to or for the benefit of such Trustee, then the 
distribution shall be limited by the ascertainable standards of education, 
health, maintenance, and support.  Notwithstanding anything in this 
agreement to the contrary, in making such distributions, the interested 
Trustee shall not use discretion in applying those ascertainable 
standards. 

No individual Trustee shall exercise or participate in the exercise of 
such discretionary power with respect to distributions to any person or 
persons such individual is legally obligated to support, as to that support 
obligation. 

t. Powers of an Insured Trustee 

Any individual Trustee under this agreement, other than me, is 
prohibited from exercising any power conferred on the owner of any 
policy which insures the life of such individual Trustee and which is 
held as part of the trust property. 

If my Trustee holds any such policy or policies as a part of the trust 
property, the powers conferred on the owner of such a policy shall be 
exercised only by the other then acting Trustee. 

If the insured Trustee is the only then acting Trustee, then such powers 
shall be exercised by a substitute Trustee designated pursuant to the 
provisions of the agreement dealing with the trusteeship. 

If any rule of law or court decision construes the ability of the insured 
Trustee to name a substitute Trustee as an incident of ownership, the 
substitution process shall be implemented by a majority of the then 
current mandatory and discretionary income beneficiaries, excluding the 
insured Trustee if the insured Trustee is a beneficiary. 

u. Real Estate Powers 

My Trustee may purchase, sell, transfer, exchange or otherwise acquire 
or dispose of any real estate. 

My Trustee may make leases and grant options to lease for any term, 
even though the term may extend beyond the termination of any trust 
created under this agreement. 
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My Trustee may grant or release easements and other interests with 
respect to real estate, enter into party wall agreements, execute estoppel 
certificates, and develop and subdivide any real estate. 

My Trustee may dedicate parks, streets, and alleys or vacate any street 
or alley, and may construct, repair, alter, remodel, demolish, or abandon 
improvements. 

My Trustee may perform all requirements under a land contract. 

My Trustee may elect to insure, as it deems advisable, all actions 
contemplated by this subsection. 

My Trustee may take any other action reasonably necessary for the 
preservation of real estate and fixtures comprising a part of the trust 
property or the income therefrom. 

v. S Corporation Stock 

If any stock of an S corporation becomes distributable to a trust created 
under this agreement, and such trust is not a qualified Subchapter S 
trust, my Trustee may implement any of the following alternatives with 
respect to the S corporation stock: 

1. A Sole Beneficiary 

Where the original trust is for a sole beneficiary, my Trustee 
may create for that beneficiary a separate trust that qualifies as 
a Subchapter S trust, and then distribute such stock to the 
newly created trust. 

2. Multiple Beneficiaries 

Where the original trust is for multiple beneficiaries, my 
Trustee may divide the trust into separate trusts for each of the 
beneficiaries.  Each newly created trust shall hold that 
beneficiary’s pro rata share of the S corporation stock, and 
shall qualify as a Subchapter S trust. 
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3. Outright Distribution 

If circumstances prevent my Trustee from accomplishing the 
first two alternatives under this paragraph, my Trustee may, in 
its sole and absolute discretion, distribute such stock to the 
beneficiaries as if the trust had terminated, while continuing to 
hold any other non-S corporation property in trust. 

Each newly created S corporation trust shall have mandatory 
distributions of income and shall not provide for powers of appointment 
that can be exercised by the beneficiary during the beneficiary’s 
lifetime.  In all other respects, the newly created trusts shall be as 
consistent as possible with the original trusts and still qualify as 
Subchapter S trusts. 

My Trustee may take any action necessary with regard to S corporations, 
including making any elections required to qualify stock as S 
corporation stock, and may sign all required tax returns and forms. 

w. Sale, Lease, and Other Dispositive Powers 

My Trustee may sell, lease, transfer, exchange, grant options with 
respect to, or otherwise dispose of the trust property. 

My Trustee may deal with the trust property at such time or times, for 
such purposes, for such considerations and upon such terms, credits, and 
conditions, and for such periods of time, whether ending before or after 
the term of any trust created under this agreement, as it deems advisable. 

My Trustee may make such contracts, deeds, leases, and any other 
instruments it deems proper under the immediate circumstances, and 
may deal with the trust property in all other ways in which a natural 
person could deal with his or her property. 

x. Securities Powers 

In addition to those other securities powers granted throughout this 
Article, my Trustee may retain, exercise, or sell rights of conversion or 
subscription with respect to any securities held as part of the trust 
property. 

My Trustee may vote or refrain from voting at corporate meetings either 
in person or by proxy, whether general or limited, and with or without 
substitutions. 
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y. Settlement Powers 

My Trustee may compromise, adjust, arbitrate, alter the terms of, or 
abandon any claim in favor of or against any trust created under this 
agreement, and may take deeds in lieu of foreclosure. 

z. Trust Addition and Retention Powers 

My Trustee is authorized to receive additional trust property, whether by 
gift, will, or otherwise, from either me or any other person, corporation, 
or entity. 

Upon receipt of any additional property, my Trustee shall administer 
and distribute the same as part of the trust property. 

My Trustee may retain, without liability for depreciation or loss 
resulting from such retention, all property constituting the trust estate at 
the time of its creation or thereafter received from other sources. 

The foregoing shall be acceptable even though such property may not be 
of the character prescribed by law for the investment of trust funds or 
may result in inadequate diversification of the trust property. 

aa. Trustees’ or Fiduciaries’ Powers Acts 

In addition to all of the powers specifically granted my Trustee in this 
Article, my Trustee may exercise those powers set forth under the 
Trustees’ or Fiduciaries’ Powers Acts, or their equivalent, of the State of 
Michigan, together with any amendment to such laws. 

My Trustee shall have the powers in Article VII, Part 4 of the Michigan 
Estates and Protected Individuals Code (209 PA 1998). 

My Trustee may perform every act reasonably necessary to administer 
each and every share or trust created under this agreement.  All of the 
powers granted to my Trustee in this Article shall be in addition to those 
powers conferred upon Trustees under all applicable state and federal 
statutes. 

Each power conferred upon my Trustee under this Article, or upon 
Trustees in general, by applicable state or federal statutes, shall be 
subject to any express limitations or contrary directions contained in this 
agreement. 
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Article Eighteen 

 

Definitions and General Provisions 

Section 1. Definitions 

For purposes of this agreement, the following words and phrases shall be defined 
as follows: 

a. Adopted and Afterborn Persons 

Persons who are legally adopted while they are under 18 years of age 
(and not those persons adopted after attaining 18 years of age) shall be 
treated for all purposes under this agreement as though they were the 
naturally born children of their adopting parents. 

An afterborn person is a descendant of mine who is born after the date 
that I sign this agreement.  A child in gestation who is later born alive 
shall be considered a child in being throughout the period of gestation. 

b. Descendants 

A person’s descendants shall include all of his or her lineal descendants 
through all generations. 

A descendant in gestation who is later born alive shall be considered a 
descendant in being throughout the period of gestation. 

An adopted person, and all persons who are the descendants by blood or 
by legal adoption while under the age of 18 years of such adopted 
person, shall be considered descendants of the adopting parents as well 
as the adopting parents’ ancestors. 

c. Per Stirpes Distributions 

Whenever a distribution is to be made to a person’s descendants, per 
stirpes: 
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The distributable assets are to be divided into as many shares 
as there are then living children of such person and deceased 
children of such person who left then living descendants. 

Each then living child shall receive one share and the share of 
each deceased child shall be divided among such child’s then 
living descendants in the same manner. 

d. Survivorship 

For purposes of my trust, a beneficiary must live for Seven Hundred and 
Twenty (720) hours after my death to be considered to have survived 
me. 

e. Education 

As used in this trust, “education” shall include: 

Any course of study or instruction at an accredited college or 
university granting undergraduate or graduate degrees. 

Any course of study or instruction at any institution for 
specialized, vocational, or professional training. 

Any curriculum offered by any institution that is recognized 
for purposes of receiving financial assistance from any state or 
federal agency or program. 

Any course of study or instruction which may be useful in 
preparing a beneficiary for any vocation consistent with the 
beneficiary’s abilities and interests. 

Distributions for education may include tuition, fees, books, supplies, 
living expenses, travel, and spending money to the extent that they are 
reasonable. 

f. Personal Representative 

For the purposes of this agreement, the term “personal representative” 
shall include an executor, administrator, guardian, custodian, 
conservator, Trustee, or any other form of personal representative. 
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g. Primary Care Physician 

The term primary care physician shall mean the physician who 
maintains custody and control of my permanent medical records. 

h. Disability 

Except as otherwise provided in this agreement, any individual may be 
treated as disabled, incompetent, or legally incapacitated if: 

The individual has been declared or adjudicated as such by a 
court of competent jurisdiction, or 

A guardian, conservator, or other personal representative of 
such individual’s person or estate has been appointed by a 
court of competent jurisdiction, or 

The individual has been certified as such in writing by at least 
two licensed physicians, or 

The individual has disappeared or is absent for unexplained 
reasons, or the individual is being detained under duress 
where the individual is unable to effectively manage his or her 
property or financial affairs. 

Section 2. Dissolution of My Marriage 

If my marriage to my spouse shall be dissolved at any time, my spouse shall cease 
to be a beneficiary under this agreement and shall be treated for purposes of 
interpreting this agreement as though my spouse predeceased me. 

Section 3. The Rule Against Perpetuities 

Unless sooner terminated by the express provisions of this agreement, each trust 
created in this agreement shall terminate either:  

1. 90 years from the date of creation, or  

2. twenty-one years after the death of the last survivor of the group composed 
of me, my spouse, and those of my descendants living at the time of my 
death.   
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At that time, the property held in trust shall be discharged of any further trust, and 
shall immediately vest in and be distributed to those persons entitled to receive or 
have the benefit of the income from the respective trust. 

For purposes of distributions under this Section only, it shall be presumed that any 
person then entitled to receive any discretionary payments of the income of a 
separate trust is entitled to receive all of the income, and it shall be presumed that 
any class of persons entitled to receive discretionary payments of income is 
entitled to receive all of such income. 

Section 4. Protective Clause 

To the fullest extent permitted by law, the interests of all the beneficiaries in the 
various trusts and trust property subject to this agreement, except for my interest 
therein while I am living, shall not be alienated, pledged, anticipated, assigned, or 
encumbered unless specifically authorized by the terms of this agreement. 

Such interests, while they remain trust property, shall not be subject to legal 
process or to the claims of any creditors. 

Section 5. Maintaining Property in Trust 

If, on the termination of any separate trust created under this agreement, a final 
distribution is to be made to a beneficiary for whom my Trustee holds a trust 
created under this agreement, such distributions shall be added to such trust rather 
than being distributed. 

Section 6. Survivorship Presumptions 

If the order of my death and my spouse’s death cannot be established by proof, my 
spouse shall be deemed to have survived me. 
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Section 7. Contest Clause 

If any person, including a beneficiary, other than me, shall in any manner, directly 
or indirectly, attempt to contest or oppose the validity of this agreement, including 
any amendments thereto, or commences or prosecutes any legal proceedings to set 
this agreement aside, then in such event such person shall forfeit his or her share, 
cease to have any right or interest in the trust property, and shall be deemed to 
have predeceased me. 

Should any person disclaim his or her interest, in whole or in part, in any trust 
created for his or her benefit in this trust agreement, the result of which would be 
for that person to receive trust property free of trust earlier than provided by the 
terms of the trust, then the disclaiming person shall forfeit his or her interest in the 
trust, shall cease to have any right or interest in the trust property, and shall be 
deemed to have predeceased me. 

In the event my spouse successfully elects to take a statutory share of my estate as 
provided under state law, then my spouse’s interest in this trust shall terminate 
and any property held in trust for the benefit of my spouse as provided in this 
agreement shall be held and distributed as though my spouse had predeceased me, 
notwithstanding any provision in this agreement to the contrary. 

Section 8. Changing the Trust Situs 

After my death, the situs of this agreement may be changed by the unanimous 
consent of all of the beneficiaries then eligible to receive mandatory or 
discretionary distributions of net income under this agreement. 

If such consent is obtained, the beneficiaries shall notify my Trustee in writing of 
such change of trust situs, and shall if necessary designate a successor corporate 
fiduciary in the new situs.  This notice shall constitute removal of the current 
Trustee if appropriate, and any successor corporate Trustee shall assume its duties 
as provided under this agreement. 

A change in situs under this Section shall be final and binding, and shall not be 
subject to judicial review. 

Section 9. General Matters 

The following general matters of construction shall apply to the provisions of this 
agreement: 
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a. Construction 

Unless the context requires otherwise, words denoting the singular may 
be construed as denoting the plural, and words of the plural may be 
construed as denoting the singular.  Words of one gender may be 
construed as denoting another gender as is appropriate within such 
context. 

b. Headings of Articles, Sections, and Paragraphs 

The headings of Articles, Sections, and Paragraphs used within this 
agreement are included solely for the convenience and reference of the 
reader.  They shall have no significance in the interpretation or 
construction of this agreement. 

c. Notices 

All notices required to be given in this agreement shall be made in 
writing by either: 

Personally delivering notice to the party requiring it, and 
securing a written receipt, or 

Mailing notice by certified United States mail, return receipt 
requested, to the last known address of the party requiring 
notice. 

The effective date of the notice shall be the date of the written receipt or 
the date of the return receipt, if received, or if not, the date it would have 
normally been received via certified mail, provided there is evidence of 
mailing. 

d. Delivery 

For purposes of this agreement “delivery” shall mean: 

Personal delivery to any party, or 

Delivery by certified United States mail, return receipt 
requested to the party making delivery. 

The effective date of delivery shall be the date of personal delivery or 
the date of the return receipt, if received, or if not, the date it would have 
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normally been received via certified mail, provided there is evidence of 
mailing. 

e. Applicable State Law 

The validity of this trust shall be determined by reference to the laws of 
the State of Michigan.   

If my Trustee determines it would be beneficial, my trust may be 
registered under the provisions of the Michigan Estates and Protected 
Individuals Code. 

Questions with regard to the construction and administration of the 
various trusts contained in this agreement shall be determined by 
reference to the laws of the state in which the trust is then currently 
being administered. 

f. Duplicate Originals 

This agreement may be executed in several counterparts; each 
counterpart shall be considered a duplicate original agreement. 

g. Severability 

If any provision of this agreement is declared by a court of competent 
jurisdiction to be invalid for any reason, such invalidity shall not affect 
the remaining provisions of this agreement.  The remaining provisions 
shall be fully severable, and this agreement shall be construed and 
enforced as if the invalid provision had never been included in this 
agreement. 

 
 

I have executed this agreement the day and year first written above, June 19, 2005. 

I certify that I have read my foregoing revocable living trust agreement, and that it 
correctly states the terms and conditions under which my trust property is to be 
held, managed, and disposed of by my Trustee.  I approve this revocable living 
trust in all particulars, and request my Trustee to execute it. 
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KEVIN B. PAYNE, Trustmaker 
 
 
 

                               
KEVIN B. PAYNE, Trustee 
 
 
 
WITNESS STATEMENT  
 
On June 19, 2005, the Trustmaker signified to us that this revocable living trust 
was being made freely and voluntarily, signed in our presence, and we sign as 
witnesses.   
 
 
            
MARGARET SMITH     EULAH WITNESS 
 
 
STATE OF MICHIGAN ) 
 )     ss. 
COUNTY OF ST. CLAIR ) 
 
The foregoing living trust agreement was acknowledged before me on June 19, 
2005, by KEVIN B. PAYNE, as Trustmaker and Trustee. 
 
Witness my hand and official seal. 
 
                               

Eulah Witness, Notary Public 
St. Clair County, Michigan 
My commission expires: JULY 18, 2007 
 
Prepared by: 
Prepared by: 
S. Lock  (P30000056) 
3515 Pine Grove Avenue 
Port Huron, MI 48060 
(810) 966-0666 
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