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Between late April 2011 and early May 2011, the Mexican Congress and President Calderón 
completed the legislative process initiated in April 2010 to pass a bill of amendments to the 
Mexican Competition Law (the “Reform”).1 

The Reform, effective as of May 11, 2011,2 is sweeping in scope and historic in its reach. 
Key aspects of Mexican competition law and policy have been thoroughly revised.  
Further, the Mexican Competition Commission (Comisión Federal de Competencia,  
the “Commission”) has been vested with broader powers.3 

Among the most relevant highlights, the Reform provides for:

Dawn Raids. �� The Reform law facilitates unannounced Dawn Raids for the Commission  
to review any relevant information.

Individual Amnesty. �� The Reform makes it clear that individuals as well as companies can 
obtain amnesty by reporting practices.

Corporate Fines�� . The Commission is allowed to impose higher fines including, among 
others, fines of up to 10 percent of a company’s taxable income for engaging in absolute 
monopolistic practices. 

Criminal Offenses�� . Ordering, executing or engaging absolute monopolistic practices is 
characterized as a criminal offense. The Commission is now allowed to press charges 
against individuals representing and/or acting on behalf of the offenders. Such individuals 
could be subject to imprisonment for a term of up to 10 years.

Injunctive Authority�� . During the course of an investigation, prior to issuing a final ruling, 
the Commission is allowed to order the suspension of activities or actions that, in its 
opinion, could constitute the relevant investigated monopolistic practices4 or prohibited 
concentrations.5 

Class Actions�� . Class actions will now be admissible in respect of competition matters  
if related to prohibited concentrations or monopolistic practices declared as such by  
the Commission through an unappealable resolution.

This Alert provides a brief overview of these and other relevant changes to the Mexican 
Competition Law (the “Competition Law”) introduced by the Reform. 

Mexican Competition Law—
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A. Changes in Rules for Merger Review

The Reform clarifies the conditions under which, for purposes 
of reporting a concentration, an economic agent may argue the 
absence of negative effects on competition. Further, it exempts 
certain transactions related to internal reorganizations and 
those that regularly occur in the financial markets and have  
no anticompetitive effect from notification requirements.

B. New Procedures

Oral Hearings�� . The Reform incorporates oral hearings into 
investigative proceedings for monopolistic practices and 
prohibited concentrations. Presumptive offenders and 
plaintiffs will be able to request an oral hearing before  
the Commission to make clarifications to the arguments, 
evidence and pleadings submitted by the presumptive 
offenders in response to the notice of probable liability 
(oficio de presunta responsabilidad ) issued by the 
Commission and notified to them in a given investigative 
proceeding, as well as with respect to other documents  
in the relevant file.6 

Early Termination�� . The Reform sets forth requirements  
for the early termination of such investigative proceedings  
for monopolistic practices and prohibited concentrations, 
either without any assessment of liability upon the relevant 
economic agent or with the imposition of a reduced 
sanction. Such requirements include the submission of a 
commitment to suspend, suppress, correct or impede the 
relevant monopolistic practice or concentration, which sets 
forth ideal, economically viable and assessable milestones 
(including deadlines) to restore and/or protect, as the case 
may be, competition and free access to the market. 

Participation of Individuals in Leniency Programs�� . The Reform 
clarifies that not only corporations but individuals participating 
in the engagement of absolute monopolistic practices may 
denounce any such practices and/or file a request to participate 
in the relevant leniency program and obtain its benefits. 

C. New Investigative and Injunctive Powers

Joint Substantial Power�� . The Reform empowers the 
Commission to investigate and sanction relative monopolistic 
practices jointly engaged in by two or more legally and 
economically independent agents.7

Injunctive Authority�� . The Reform vests the Commission  
with injunctive authority to order, during the course of an 
investigation, upon issuance of a notice of probable liability, 
the suspension of acts or conducts that in the Commission’s 
opinion could constitute the investigated monopolistic 
practice or prohibited concentration and, therefore, harm 
competition and free market access.8 The affected economic 
agent will be entitled to override the injunction by posting  
a guaranty for the possible damage to be caused to the 
competition process. The Commission must still issue the 
technical criteria pursuant to which the relevant guaranties 
shall be determined.

Dawn Raids�� . The Competition Law permits the Commission 
to conduct raids on the premises of presumptive offenders. 
The Reform eliminates various restrictions to which the 
Commission was subject in order to proceed with such  
raids and clarifies that it is allowed to make said unannounced 
visits to review any information that maybe related to the 
merits of the case.9 

D. Increased Monetary Fines and Criminal Liability

Increase of Monetary Fines�� . The Reform substantially 
increases monetary fines and partially shifts the basis for 
their calculation from the indexation based on minimum daily 
wages to taxable income. The Reform increases the existing 
maximum fine of approximately seven million dollars to a 
maximum of 10 percent of the offending economic agent’s 
taxable income. The Reform also significantly increases 
sanctions for individuals to amounts in the neighborhood  
of one million dollars.10

Criminalization of Monopolistic Practices�� . The Reform 
includes an amendment to the Federal Criminal Code  
in order to characterize absolute monopolistic practices  
as criminal offenses and subject them to sanctions of 
imprisonment for a term of up to 10 years. The Commission 
will be empowered to file criminal complaints (querellas) 
against economic agents determined to have engaged  
in such criminal offenses. Any criminal complaint must  
be filed once the resolution issued by the Commission 
determining the liability of the relevant offender is final  
and therefore unappealable.11 
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E. Class Actions on Competition Matters

In addition to the Reform, on April 28, 2011, the Mexican 
Congress approved a bill to amend the Federal Code of  
Civil Procedure (Código Federal de Procedimientos Civiles)  
and other various statutes, including the Competition Law,  
to set forth the regulations applicable to class actions.  
Class actions in respect of competition matters shall be 
available to “those persons who suffered damages or losses  
of profits as a consequence of a monopolistic practice or 
prohibited concentration”,12 but shall only be admissible in 
relation to prohibited concentrations or monopolistic practices  
as declared by the Commission through a definitive resolution 
admitting no remedy under law.13

F.  Specialized Antitrust Courts

The Reform authorizes economic agents to seek relief from 
the resolutions of the Commission by filing either a request  
of revocation before the Commission or through an ordinary 
administrative proceeding before specialized antitrust courts. 
Such courts do not exist in Mexico as of this date. Thus, this 
amendment will come into force only once specialized antitrust 
courts are created and the procedural regulations applicable  
to the relevant proceedings are enacted. 
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9 Use of public force during raids requires prior authorization by the Board of 
Commissioners of the Commission, and all visits must begin on business days 
and during business hours, regardless of the fact that they may be extended 
(until completion) beyond such days and hours.

10 This fine would be applicable in the case of engagement in absolute monopolistic 
practices (per se), failure to comply with conditions imposed by the Commission 
in order to clear a concentration and failure to comply with the injunction imposed 
by the Commission regarding monopolistic practices. Other income-related fines 
are of up to 8% of the offending economic agent’s taxable income in the case of 
engagement in relative monopolistic practices, engagement in prohibited 
concentrations, failure to comply with any sanction imposed by the Commission 
in connection with concentrations, early termination of investigative proceedings, 
correction or suspension of monopolistic practices or concentration or total or 
partial divestiture of a prohibited concentration; and failure to comply with a stop 
order issued under a concentration notification proceeding.

11 The Commission will also be entitled to request the dismissal of the prosecution 
of said charges. Individuals adhering to a leniency program would be exempted 
from the possibility of criminal liability.

12 Wording of article 38 of the Competition Law, as amended. 

13 Class actions in respect of competition matters may be pursued individually  
by plaintiffs who are members of an affected class action group, or collectively 
by the Commission in representation of an affected class action group.  
A class action group must be one formed by at least 30 individuals or entities 
related by common factual or legal circumstances. The authority vested in the 
Commission in this regard is set forth in the Federal Code of Civil Procedure 
(article 585, paragraph I) and not under the Competition Law. Amendments 
related to class actions on competition matters shall become effective within 
a term of six months following the publication of the relevant amendment bill 
in the Official Daily Gazette.

14 The course of action by the Commission has, in many cases, followed patterns in 
other jurisdictions such as the United States of America and Europe. In this sense, 
the Commission has indicated its aim to maintain a closer eye on players deemed 
as dominant and industries considered as monopolistic and/or with very high 
concentration indexes. Targeted markets include telecommunications, television 
broadcasting, transportation, beverages, corn flour, bread, discount department 
stores and cement, among others.
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Endnotes

1 The Mexican Competition Law was enacted on December 18, 1992 and became 
effective as of July 1993. It was subject to a prior comprehensive amendment in 
July 2006. It prohibits monopolies and all practices that may reduce, harm or 
prevent competition and free participation in the production, processing, 
distribution and commercialization of goods and services.

2 Except for certain provisions which shall become effective on a later date as 
herein indicated.

3 Along with granting broader powers, the Reform provides for new transparency 
obligations of the Commission such as issuing technical criteria and guidelines 
regarding enforcement of the law and rendering periodic reports on its 
achievements. In this connection, it should be noted that on April 4, 2011, 
the Commission presented and posted for public consultation four documents 
providing guidance on the Commission’s work: (i) a reference document on the 
definition of “relevant market”; (ii) a reference document on the determination of 
market power; (iii) merger guidelines, and (iv) a draft of technical criteria to impose 
monetary fines. All such documents in Spanish are available on the Commission’s 
website under the link: http://www.cfc.gob.mx/index.php/HOME-carousel/
dia-de-la-competencia-506.html. Likewise, the Reform introduced some 
structural changes to the integration of the Commission’s staff and more 
transparency to its decision-making process.

4 Pursuant to the Mexican Competition Law commercial practices that may reduce, 
harm or prevent competition and free participation in the production, processing, 
distribution and commercialization of goods and services are considered 
monopolistic practices. For purposes of assessing the negative nature of any such 
commercial practices, the law distinguishes between: (i) absolute monopolistic 
practices (prácticas monopólicas absolutas), also known as “horizontal” practices, 
which are agreements, arrangements or combinations between competing 
economic agents, considered per se illegal, and (ii) relative monopolistic practices 
(prácticas monopólicas relativas), also known as “vertical” practices, which are 
conducts performed by an economic agent with substantial power in the relevant 
market (dominant player), always subject to a rule-of-reason standard.

5 The Mexican Competition Law regulates the so-called “concentrations”, broadly 
defined as mergers, acquisitions, associations, joint ventures, trusts or any other 
transaction in general, among competitors, suppliers, clients or other economic 
agents, resulting in a concentration of shares, partnership interests or assets 
of any kind.

6 In this connection, the bill introduces a new figure: the “proposing commissioner” 
(comisionado ponente), who shall be in charge of preparing and presenting the 
investigation cases and draft resolutions to the Board of Commissioners. 
The proposing commissioner shall be present in oral hearings in order for 
them to be validly held.

7 For such purposes, pursuant to the Reform, the Commission must be able to 
determine and evidence the existence of the following: (i) the continued, implicit 
or explicit, similar conduct of two or more economic agents; (ii) market power, 
which shall be determined on the basis of the following criteria: (a) whether such 
economic agents are able, through their joint conduct, to fix prices or restrict 
output in the market; (b) the absence of capacity by competitors to overcome 
such situation; (c) the existence and possibility of access to other sources of offer; 
(d) the recent behavior of the presumptive offenders and (e) positioning of the 
relevant goods or services within the market, access to imports and related costs 
and costs associated with the shifting of suppliers; (iii) the existence of barriers to 
enter the market; (iv) an actual or potential diminishment, impairment or restraint 
in or on the competition process and free access to the market and (v) additional 
criteria to be enacted under the Regulations.

8  The suspension would be subject to two restrictions: (i) it could not have the 
purpose of limiting the manufacturing capacity or capacity to render services of 
the relevant economic agent, and (ii) it would not be available if it could irreversibly 
damage the manufacturing, distribution and commercialization processes of such 
economic agent.

In this publication, White & Case means the international legal practice comprising White & Case LLP, a New York State registered limited liability partnership, White & Case LLP,  
a limited liability partnership incorporated under English law and all other affiliated partnerships, companies and entities.
NY0511/AC/A/06249_12

www.whitecase.com


