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UK Supreme Court upholds general rule on prioritisation of claims in liability

insurance

In Teal Assurance Company Ltd v WR Berkley
Insurance (Europe) Ltd[1] the Supreme Court
considered whether an insured and its captive insurer
were entitled to choose the order in which claims were
paid under a tower of insurance contracts, in order to
maximise the insured's recovery under its professional
indemnity insurance programme.

BACKGROUND

Black and Veatch Corp (""BV"), an engineering
company incorporated in Delaware, purchased a
professional indemnity insurance programme which
included a tower of insurance contracts. Its primary
insurance layer was with Lexington Insurance Co.
Above that and forming the "PI tower" were three
successive excess layers with BV's captive insurer,
Teal Assurance Co Ltd ("Teal"). Teal also
underwrote "top and drop" insurance, which it
reinsured 50% each with WR Berkley Insurance
(Europe) Ltd and Aspen Insurance UK Ltd[2]. The
top and drop cover sat above the excess layers. It
excluded claims brought in the US and Canada, while
the layers underneath provided worldwide cover.

BV received and notified various claims to its
insurers. Some of the claims were brought in the US
and Canada - but not all. The total value of the claims
was expected to exhaust the cover available under the
PI tower for the relevant policy period.

Teal sought to maximise BV's recovery by exhausting
the PI tower with the US/Canadian claims in an
attempt to avoid the application of the territorial
exclusion and effect a recovery of the non-US/
Canadian claims from reinsurers under the top and
drop policy. Teal argued that a clause in the excess
and top and drop policies providing that liability did
not arise until the underlying insurers (ie Teal) "shall
have paid or have admitted liability or have been held
liable to pay" meant that Teal and BV could choose
the order in which claims were presented and paid
under the PI tower to adjust the prioritisation of claims
to their advantage. Reinsurers disagreed with Teal's
approach, arguing that the claims must be met
according to the order in which they were established
against BV, which meant that losses relating to the
non-US/Canadian claims fell to be covered under the
excess layers and not under the top and drop
insurance.

The parties went before the English courts to resolve
the issue. The Court of Appeal[3] upheld the
Commercial Court's earlier decision that cover is
burned through the layers of the tower sequentially
according to when the insured's liability to the third
party is established and ascertained (whether by
agreement, award or judgment) and not, as Teal had
contended, when the insurer indemnifies the insured.



The excess and top and drop policy wording was
insufficiently clear to justify a departure from this
general rule. Teal appealed to the Supreme Court.

DECISION

The key question for the Supreme Court was whether BV
and/or Teal were entitled to choose which claims to meet
from the primary and/or excess layers, with a view to
ensuring that the remaining claims were not US or
Canadian, and could therefore be met by Teal out of the
top and drop layer and passed on to the respondent
reinsurers.

Teal contended that it was entitled to exercise its
contractual rights as best suited it, in this case to
maximise the cover available to its "associate", BV. In
addition to arguing that the wording of the excess and top
and drop policies operated to vary the general rule on
prioritisation of claims, Teal also submitted that it was
only when a claim was actually paid by an insurer that
policy cover was exhausted to the extent of that claim, so
that BV was free to choose which of a number of claims
made against it was to be presented and paid first,
regardless of when liability was ascertained in respect of
those claims.

The Court robustly rejected Teal's arguments and
unanimously dismissed the appeal. Case law dictates
that an insurer's liability under a third party liability
policy arises on the ascertainment of the insured's
liability - by agreement, judgment or award. The
ascertainment of liability gives rise to the claim under the
insurance. The claim exhausts the insurance either
entirely (ie because the limits are blown) or to the extent
of the claim. In other words, the policy serves the
purpose of meeting each ascertained loss when and in the
order in which it occurs. The Court also commented that,
had Teal been an independent, rather than captive,
insurer and determined to avoid as much liability to BV
as possible, BV would no doubt vigorously have objected
to the legitimacy of Teal, as its excess layer insurer under
the PI tower, adjusting the order of payment of claims
ascertained as against BV, with the aim of ensuring that
it was only US and Canadian claims that reached the top
and drop policy. The concept of an insurer seeking to
maximise its own liabilities in the interests of the insured
could not readily be reconciled with the basic philosophy
that insurance covers risks lying outside an insured's own
deliberate control.
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CONCLUSION

The Supreme Court's decision conclusively reinforces the
need for very clear and unambiguous wording if the
liability of insurers is to be determined other than in
chronological order by reference to the date on which
liability was established against the insured.
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[2] The programme was intended to operate so that, once
the primary layer was exhausted, the first excess layer
"dropped down" and became the primary policy. The
same applied to each excess layer upon the exhaustion of
the previous layer and, once all layers of the PI tower
were exhausted, the top and drop policy would drop
down and become the primary policy.

[3]1[2011] EWCA Civ 1570

This publication is intended as a general overview and discussion of the subjects dealt with. It is not intended to be, and should not be used as, a substitute for taking
legal advice in any specific situation. DLA Piper UK LLP and DLA Piper SCOTLAND LLP will accept no responsibility for any actions taken or not taken on the basis of

this publication. If you would like further advice, please speak to your DLA Piper contact on 08700 111 111.

www.dlapiper.com

DLA Piper UK LLP is authorised and regulated by the Solicitors Regulation Authority. DLA Piper SCOTLAND LLP is regulated by the Law Society
of Scotland. Both are part of DLA Piper, a global law firm operating through various separate and distinct legal entities. For further information

please refer to www.dlapiper.com
UK switchboard: +44 (0) 8700 111 111

Copyright ©2013 DLA Piper. All rights reserved. | AUG 13 | Ref: LSDP/LON/16307582


http://information.dla.com/rs/ct.aspx?ct=24F76615D5E00AEDC1D180A5D4259018D9BE4A94F03

