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Last Friday, February 3, 2012, the United States Court of Appeals for the Fourth
Circuit [1] filed its opinion in Pennsylvania National Mutual Casualty Insurance
Company v. Roberts, in which the Court declined to apply the tort doctrine of
“joint and several liability” to the payment of insurance proceeds.

The underlying facts of this case are tragic. From birth, Lakia Roberts was ex-
posed to lead paint dust in the building where she lived. She was first diagnosed
with lead poisoning at only “20 months” of age. The exposure to lead over the
years resulted in debilitating problems. A jury returned a verdict of $2,000,000
against Attsgood and Gordon Gondrezick who owned, leased and managed the
property for the period of 55 months of lead exposure that Roberts suffered. Un-
der the Maryland economic damages cap, the $2,000,000 judgment was reduced
to $850,000. It was undisputed that Attsgood and Gondrezick were jointly and
severally liable for the $850,000.

Pennsylvania National filed a declaratory judgment action against Attsgood and
Roberts on the basis of diversity jurisdiction. Penn National argued that it was
obliged to indemnify its insured Attsgood for no more than 40% of the total
judgment or $340,000. It was undisputed that Attsgood had owned a policy

of insurance for the property with Penn National for 24 months (January 1992

- January 1994), but Attsgood had sold the property to Defendant Gondrezick
in November of 1993. Penn National contended that it only had 22 months of
coverage.

There were cross motions for summary judgment filed in the District Court.
Plaintiff Roberts argued that Penn National owed the entire verdict based
on“joint and several” liability. Penn National argued that it owed for only 22
months of coverage given that during the last two months of coverage, its
insured did not own the property. The lower Court held Penn National to an
exposure of 24 months, the entire period of coverage, but refused to impose a
“joint and several” recovery. Both parties appealed. The Fourth Circuit affirmed
in part and reversed in part as follows:

1) The Court recognized the tragic circumstances that Roberts had suf-
fered but adhered to the plain language of the insurance contract which obli-
gated Penn National, on behalf of Attsgood, to pay sums legally obligated to pay
as damages because of “bodily injury...to which this insurance applies..."

2) The Court reasoned that since Attsgood did not own the property for
the last two months of the Penn National coverage period that Penn National’s
pro rata share amounted to 22 of the 55 months exposure (40%) of the amount
of the underlying verdict.



3) In rejecting the “joint and several” tort analysis, the Fourth Circuit in its well reasoned opinion noted that

Attsgood and Gondrezick were jointly and severally liable and that each was responsible for the entire judgment under
long standing principals or tort law. However, the court held that insurance coverage disputes are “governed by contract
law...”and the court could therefore find no rationale to support the imposition of “joint and several” liability upon the
insurer. Moreover, the court held that though there was a distinct and full basis of Maryland cases to support this position,
it further opined that not only was it “neither equitable or fair to require an insurance company to pay for coverage during
the period for which effective coverage was not in force,” but would be disruptive for insurance markets as well. Ultimately,
the Court reasoned that such a“joint and several” application would, in fact, ultimately, discourage tort feasors from buying
insurance, and would create uncertainty which would result in significant costs on both insurance companies and policy
holders.

Conclusion

In recognizing that Roberts, unfortunately, might not be able to collect the full amount of the $850,000 judgment, the
Fourth Circuit, nevertheless, upheld the principle that it could not ignore the Maryland law by holding an insurance
company to a contractual provision, in which it never agreed to, or to scramble together whole areas of the law that are
conceptually distinct.

[1] Including the Honorable Richard M. Gergel, United States District Judge for the District of South Carolina, sitting by
designation.
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