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Federal Rule of Civil Procedure 23(a)(4) requires that
‘‘the representative parties will fairly and adequately
protect the interests of the class.’’ This is a wonderfully
simple directive. So, what happens when absent class
members have no ‘‘interest’’ in the lawsuit? Can a class
representative be adequate where class members dis-
agree with the lawsuit, disfavor its objectives, or worse,
can be harmed by it? And how often do courts ever
really consider such fundamental questions? The answer
to the first two questions, under Rule 23(a)(4), should
be easy: The class cannot be certified. The answer to the
last question is probably ‘‘rarely,’’ but should be:
‘‘Whenever there is evidence that the class, or a substan-
tial portion of it, do not want to have their legal rights
asserted through the class device.’’

In most cases, courts and defense counsel confine their
analysis of ‘‘adequacy’’ to assessing whether the class
representative can adequately present the legal claim,
i.e., do the class representative’s legal interests and
resources allow him or her to pursue the claim vigor-
ously on its merits? This limited review is myopic, and
may often ignore the overall interests and desires of the
class. Inadequate class representatives have no incentive

to consider the non-legal interests of absent class mem-
bers, while defendants owe no duty to represent their
interests. As a result, the non-legal interests of absent
class members may often go ignored.

This article considers the ways in which class members
may disfavor class certification, and examines some of
the non-legal interests that influence class member
views of class litigation. Courts have occasionally con-
sidered class members’ non-legal interests in assessing
the adequacy of class representatives. Such decisions
provide guidance for future cases, where the class rep-
resentatives’ litigation goals conflict with the interests
of class members who do not want those legal interests
pursued.

Class Membership: There Is Plenty Not To Like
There is a presumption embedded in class action litiga-
tion that class members want to have their legal rights
enforced.1 Most class litigation, however, seeks the
aggregation of individual claims,2 and a litigant has
no more fundamental right than to determine whether
his or her rights should be asserted. As Martin Redish
has said of class litigation: ‘‘[P]otentially problematic is
not only the usurpation of strategic control of one’s
litigation choices, but also the very decision of whether
to pursue one’s individual claim in the first place.’’3

Civil law, in contrast to criminal law, defines the rights
of individual citizens as to each other, rather than in
relation to the state. Individual citizens, not the state,
get to decide whether they pursue their rights. While
societal values may underlie much of the civil law, the
enforcement of that law remains personal.

All the time, for many reasons, private citizens elect
not to pursue legal remedies: they do not feel aggrieved;
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they prefer negotiation to litigation; they may not view
other actors as culpable; they may recognize that they,
themselves, caused the loss; they may not approve of
the substantive law; they do not get worked up over
perceived slights, recognizing that shoulder bumps will
happen on a crowded street without being a battery;
and even when they do care about the harm – whether
large or small – they often place a higher value on
inaction than they do on action. In a class action, by
contrast, the class representative and class counsel
decide for everyone that legal rights will be prosecuted.

The uniform, class-wide vindication of low-value rights
is what makes class litigation so dangerous for defen-
dants. For example, many people who suffer physical
injury from an allegedly defective medical product
probably elect not to sue,4 while 100 percent of a
class defined as those who received an ‘‘unsolicited fax
advertisement,’’5 or who purchased an ‘‘all natural’’ cer-
eal that contained a GMO ingredient, does sue. This
can produce anomalous results. According to CNN
Money, the manufacturers of Fen-Phen and Vioxx,
respectively, paid $20 billion and $5 billion to settle
claims relating to serious illnesses such as portal hy-
pertension, stroke, and heart attack.6 Hilton World-
wide, however, recently found itself defending a
TCPA7 class action valued at $54 billion over ‘‘robo-
calls’’ that caused no more than transient annoyance
and pennies to the recipients.8

Are the exposures created by the uniform vindication
of low-value rights an accurate reflection of the wishes
of aggrieved class members? In most instances, the
answer is probably ‘‘no.’’ Although there is little empi-
rical data about how the public, or more particularly
class members, perceive class action litigation, there is
strong reason to think that many class members take
a dim view of it.

A 2000 public attitude survey conducted by the Insur-
ance Research Council suggested that a wide majority
of Americans believe that there are too many class
action lawsuits.9 A follow-up survey in 2003 found
that only around one-third of the public identified
with the view that class action lawsuits give consumers
an effective means to act against well-funded corpora-
tions, while more than half saw class actions as provid-
ing a lot of money to lawyers, not much to consumers,
and as increasing the cost of goods and services.10 In
2005, Hilsoft�Notifications put together an extremely

amusing compilation of ‘‘man in the street’’ interviews
about class actions, class notices, opt out and settle-
ment rights.11 The video, unfortunately not available
on YouTube, provides a qualitative perspective on
what non-lawyers know and understand about class
actions, even after seeing a class notice. The video
reflects extreme apathy, a healthy dose of cynicism,
topped off by extreme ignorance. One can easily ima-
gine that the members of most classes share these
characteristics.12

Lawyer jokes, and public resentment of lawyers, are
part of our culture, and color the way that much of
the public views legal endeavors. Media articles and
class action notices describing lawsuits seeking tens of
millions of dollars for trivial losses play into negative
perceptions. Class litigation is undeniably a political
issue. Perceptions of class actions track the spectrum
of public views about regulation, lawyers, and the legal
system: a certain section of the public that donates to
the Consumers Union probably applauds most efforts
to hold corporate America accountable, while those
who support the U.S. Chamber of Commerce probably
view class litigation as a drag on the economy that
increases the cost of doing business, hurts employment,
raises the costs of goods and services, and confers few
benefits.

The public could also rightly be unimpressed with the
track record of class litigation in accomplishing its
chief raison d’etre – the vindication of low-value rights.
In passing the Class Action Fairness Act, Congress
found a host of problems with class litigation: counsel
are often enriched while class members with legitimate
claims get little or nothing; responsible defendants can
be harmed; and class action abuses undermine respect
for the judicial system.13 Studies of the efficacy and
value of class litigation have been difficult to conduct,
and probably suffer a number of biases, but those that
have assessed these issues justify a skeptical view of
class actions as an efficient mechanism for restoring
money to its rightful owners.14

Perhaps the best indicator of how class members feel
about class actions can be seen in low claims rates for
settlements or judgment. There would be no need for cy
pres distributions if all class members submitted claims
or cashed their checks. This simply does not happen.
Again, reliable data on claims rates do not exist, and a
host of factors likely affects the rate in individual cases
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(efficacy of notice, type of case, size of benefit, ease of
claim submission, etc.), but most practitioners will
probably agree that claims rates for consumer fraud
or statutory penalty cases rarely exceed 10 percent. In
fact, rates are often much lower. Thus, even when
absent class members have won something, the vast
majority decide not to collect it.

Protection Of Non-Legal Interests
Beyond general negative perceptions of class litigation,
absent class members can have specific reasons to dislike
class actions brought on their behalf – reasons that may
have little or nothing to do with the legal merit of the
claim.

Over the years, a number of courts have confronted
intra-class conflicts between representatives who sought
to assert legal rights on behalf of a class, and class
members who, for reasons distinct from the legal
merit of the claims, objected to the positions taken by
class representatives.

In Hansberry v. Lee,15 the Supreme Court denied res
judicata effect to a class action judgment because the
class representatives – proponents of a racial restrictive
covenant – could not represent other land owners who
wanted to sell their land to anyone they wanted.

Relying on Hansberry, the Supreme Court in East Texas
Motor Freight System Inc. v. Rodriguez,16 reversed an
order of class certification by the Fifth Circuit Court
of Appeals, finding that putative class representatives
were not adequate due, in part, to a conflict between
their objectives and the employment wishes of the
class they purported to represent. The plaintiffs al-
leged that their employer and union discriminated
against Mexican-American and African-American
drivers in violation of Title VII and 42 U.S.C.
§ 1981. Their complaint purported to be filed on be-
half of Mexican- and African-American drivers, and
sought changes to the manner in which the employer
handled seniority and transfer applications between line
and city drivers. However, a large majority of union
members – predominantly African- and Mexican-
American – had recently voted against a proposal seek-
ing the very collective bargaining terms sought by the
class representatives. This conflict was one of several
grounds cited by the court for finding the class repre-
sentatives inadequate.

On more than a few occasions, circuit and district
courts have also found that the non-legal interests of
class members rendered the class representatives in-
adequate. Here are some examples of such non-legal
interests.

Economic interest in preserving the use of livestock supply
agreements: In Pickett v. Iowa Beef Processors,17 plaintiff
cattle producers brought a class action against defen-
dant beef processor, alleging violations of the Stock-
yards Act.18 They contended that the defendant’s
practice of entering into ‘‘forward contracts’’ and ‘‘mar-
keting agreements’’ with large numbers of producers
allowed the defendant to control and pay low prices
to those producers who sold cattle on the cash (spot)
market. The trial court certified a class of beef producers
who sold within a specific time frame. The Eleventh
Circuit reversed. It found that the class representatives
who sold their cattle on the cash market could not
adequately represent the entire class, which included
producers who greatly benefited from the use of for-
ward contracts and marketing agreements: ‘‘[A] class
cannot be certified when its members have opposing
interests or when it consists of members who benefit
from the same acts alleged to be harmful to other mem-
bers of the class.’’19,20

Interest in preserving business relationship with the defen-
dant and in preserving the defendant’s financial health:
In Broussard v Meineke Discount Muffler Shops, Inc.,21

current and former automobile repair shot franchisees
obtained class certification and a $390 million judg-
ment in an action alleging that the defendant breached
franchise and trademark agreements with each mem-
ber of the putative class. The class, however, consisted
of groups with differing interests: past franchisees were
interested in maximizing damages, while some current
franchisees had no interest in damages and wanted to
preserve the future financial health of the defendant.
The Fourth Circuit reversed, finding that the class
representatives could not adequately represent the
defined class: ‘‘EDP franchisees have no right to pre-
vent non-released parties from pursuing damages
against Meineke, but EDP franchisees do have the
right to insist that money damages against Meineke
not be pursued in their names.’’22,23

Political views about union activity: In Gilpin v. American
Federation of Labor,24 the Seventh Circuit affirmed the
denial of class certification in a case where non-union
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class members challenged the amount deducted from
their paychecks as the union’s agency fee and proce-
dures for establishing the fee. The putative class repre-
sentatives sought a full refund of fees – something that
would have embarrassed and possibly imposed a fin-
ancial hardship on the union. Judge Posner found
that the putative class of non-union members consisted
of two kinds of people: free riders, who were happy
to benefit from what the union did but did not want
to pay for it, and union haters, who wanted to destroy
the union. The putative class representatives were
union haters who sought relief that would have been
contrary to the best interests of the free riders – who
wanted the union to survive and continue to negotiate
on their behalf.

Interest in proximity to an airport: In Bieneman v. City of
Chicago,25 the Seventh Circuit affirmed denial of class
certification in an action brought on behalf of resi-
dents with property near O’Hare airport. The plaintiff
contended that the defendants intentionally depre-
ciated the value of nearby residential properties by fly-
ing aircraft in and out of the airport. The court found
the plaintiff to be an inadequate class representative:
‘‘Some [class members] undoubtedly derive great ben-
efit from increased operations at O’Hare, which may
make the area attractive for business and may increase
the value of the land, even as they make land less
attractive for residential purposes.’’26

Interest in upkeep of neighboring apartment units: In
Peterson v. Oklahoma City Housing Authority,27 elderly
tenants of low-income housing sought certification of
a 23(b)(2) class action, challenging a new requirement
for the posting of a $50 security deposit. The trial court
denied certification and the Tenth Circuit affirmed.
The proposed class included many persons who
believed that the security deposit requirement would
benefit them by encouraging better upkeep of neigh-
boring units.

Interest in maintaining early retirement benefits: In
Phillips v. Klassen,28 postal workers claiming to have
been coerced into early retirement sought reinstate-
ment on their own behalf and on behalf of more than
1,500 others. The District of Columbia Circuit Court
of Appeal affirmed the denial of certification, finding
the class representatives inadequate. Many of the puta-
tive class members affirmatively appreciated the early
retirement and would have lost their jobs anyway, due

to a reduction in force. ‘‘Unless the relief sought by the
particular plaintiffs who bring the suit can be thought
to be what would be desired by other members of
the class, it would be inequitable to recognize plaintiffs
as the representative, and a violation of due process to
permit them to obtain a judgment binding absent
plaintiffs.’’29

Interest in maintaining existing high school athletic sche-
dules: In Alston v. Virginia High School League, Inc.,30

the plaintiffs contended that state high school sports
scheduling practices discriminated against girls. Boys’
sports followed the same seasonal schedule regardless
of the size of the school, but for girls, seasonal schedules
depended on school size. As a result, when schools
got larger or smaller, the girls’ schedules would change,
causing some female athletes to have to give up sports
that they played. The plaintiffs sought certification of
a class of female high school athletes to pursue state-
wide challenges to this practice. The schools, however,
introduced survey evidence showing that the majority
of female athletes did not support the action, as the
remedies sought would adversely affect them. Specifi-
cally, harmonization of athletic schedules would cause
exactly the kind of upheaval for other students that
the class representatives sought to avoid for themselves.
The district court denied certification: ‘‘Regard for the
interests of all class members includes not only regard
for legal theories viewed in a vacuum or notions that
alignment would be more fair in the abstract, but also
regard for the specific remedies sought by class repre-
sentatives as compared to the remedies favored by other
members of the class.’’31

Interest in being free of religious speech: In Hedges v.
Wauconda Community Unit School,32 the plaintiff
sought to represent 300 other students objecting to a
school policy preventing the dissemination of religious
materials on school grounds. The trial court found the
plaintiffs to be inadequate representatives, as some stu-
dents who did not share their religious beliefs might
prefer to see the school policy upheld.

Interest in not causing the defendant to suffer financial
annihilation: In Free World Foreign Cars v. Alfa
Romeo S.p.A.,33 the plaintiff, a terminated automobile
retail franchisee, sought certification of a class action of
franchisees against the defendant for alleged antitrust
violations and violations of the Automobile Dealers
Franchise Act. The defendant argued that the financial
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pressure of defending a class action, and the threat of a
class action judgment, imperiled its existence. The dis-
trict court agreed, finding that the plaintiff could not
adequately represent current franchisees who might
suffer financial harm if the action succeeded. ‘‘The pro-
vision under Rule 23(a) that the class representative
‘will fairly and adequately protect the interests of the
class’ is not restricted to the adequacy of legal represen-
tation, but also requires that the purported representa-
tive have common interests with its members and that
there be no conflicts of interest.’’34

Potential Limitations On The Argument That
Antagonism To Non-Legal Interests Should
Prevent Certification
What boundaries apply to the precept that antagonism
between legal and non-legal interests should bar certi-
fication? Given that the American public likely suffers
from class action fatigue and takes a jaundiced view of
legal proceedings, class member dissent could probably
be raised as a defense in almost every case. Thus, while
there is robust Supreme Court and circuit court au-
thority for the proposition that non-legal interests
may defeat certification, a number of district courts
have been leery of this argument and have looked for
ways to evade the issue.

For example, some district courts have argued that lack
of unanimity is to be expected and should not, by itself,
prevent class treatment.35 The Fifth Circuit has ob-
served that while ‘‘there is good authority for denying
class certification on the basis of significant disagree-
ment within the class,’’ it approved the certification of
a class with conflicting interests on the premise that the
defendant’s opposition to the injunctive relief ade-
quately protected the interests of class members who
disagreed with the lawsuit’s objectives.36 Some courts
have also suggested that conflicts can be resolved by
creating subclasses.37 Debates on the validity of intra-
class conflict defenses have tended to focus on the fol-
lowing key issues:

Is the conflict real?: In some of the cases above, courts
accepted intuitively that not all class members support
the action. In Bieneman, for example, the court appears
to have accepted the conflict as a matter of common
sense. In less obvious cases, a defendant will need to
offer proof of the divergent views, as courts will be
quick to say that they will not deny certification
based on speculation. Thus, in Alston, the defendant

introduced survey evidence.38 In East Texas Motor
Freight, the Supreme Court cited a vote taken by the
union, which reflected the views of class members
about the proposed relief.39 In In re Southeastern Milk
Antitrust Litigation,40 the defendant attached declara-
tions of absent class members, explaining their op-
position to the action. Of course, the circumstances
and persuasiveness of the declarations will matter – as
the court may not entertain declarations obtained
through a defendant’s exercise of economic pressure.41

Is the conflict significant? Some district courts have dis-
regarded conflicts on the premise that they are not
‘‘significant.’’42 In many 23(b)(2) cases, however,
injunctive relief granted to some class members will,
by definition, adversely affect other class members.43

In 23(b)(3) cases, which often involve individual claims
of low monetary value (but large aggregate value), the
‘‘significance’’ of a conflict should be evaluated from
the perspective of what class members want, and not
in monetary terms. The cases discussed above recognize
a wide variety of financial, political, religious and moral
interests that can create intra-class conflicts. Such in-
terests can be implicated in monetary damage cases, just
as they can in injunctive cases.

For example, cases such as Gilpin,44 and Abood v.
Detroit Board of Education,45 recognize that political
beliefs deserve constitutional protection, such that tea-
chers cannot be forced to support union speech with
which they disagree. In the 23(b)(3) context, a similar
principle should apply to class actions brought under
politically unpopular or controversial laws. Thus, where
a business, on behalf of a class of businesses, sues
another business under the Telephone Consumer Priv-
acy Act46 – a statute reviled by businesses of all sizes47 –
it is easy to anticipate that very large numbers of class
members will have a strong negative reaction to having
their statutory claims hijacked by the class representa-
tive. The political and economic interest of businesses
in not being parties to lawsuits that threaten ruinous
damages to other unsuspecting businesses – and busi-
ness partners – should render the class representative
inadequate.

Can’t disapproving class members just opt out? An easy
rejoinder invoked by some district courts is that, in
23(b)(3) cases, disagreeing class members can simply
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opt out.48 This argument has at least three significant
infirmities.

First, the opt-out mechanism rests on an assumption
that, in some instances, will have no basis in common
sense or probability. The right of exclusion exists to
allow those who want to pursue the litigation on their
own to do so, but ‘‘presumes’’ that class members want
to sue.49 Sometimes, perhaps often, they do not.

In Phillips Petroleum v. Shutts,50 the court understood
that low-value rights might not be enough to get class
members to take the affirmative step of opting in,
and put the burden of affirmative conduct on those
with the strongest pecuniary interest. Where large
numbers of class members disagree with the objectives
of the action, however, the same principle works in
reverse. The burden of affirmative conduct will ensure
that the certified class contains people who prefer not
to be included, but who do not exercise their opt-out
right because of ignorance, apathy, or a belief that can
simply avoid inclusion by not submitting a claim or not
cashing their check. While the plaintiff with a high-
value right who neglects to opt out may be a ‘‘rara
avis,’’ as the Phillips Petroleum court speculated,51 the
plaintiff with a low-value right who does not support
the class action probably is not.

Second, the legal framework for certification of a class
requires that the class representative prove compliance
with all of the requirements of Rule 23(a) and 23(b)(3)
before a class can be certified. It is no answer for the
class representative to prove the absence of an intra-class
conflict simply by inviting dissenting class members to
take a hike. As the court in Free World Foreign Cars52

stated: ‘‘The machinery of Rule 23, with its attendant
expense, should not be brought into play unless initially
the plaintiff, who has the burden of proof, justifies its
application.’’53 A conflicted class representative cannot
prove adequacy by wishing away those whose interests
may be harmed if the case goes forward on a certified
basis. Opting out imposes costs and bother on those
who exercise the right, and an inadequate class repre-
sentative has no authority to shift the burden and
expense of taking affirmative action onto absent class
members.

Third, as a matter of practice, giving absent class mem-
bers a reasonable opportunity to exercise their right of
exclusion can be difficult. Even the best notice plans

will miss a significant number of class members, and
class counsel rarely have incentive to pay for notice
plans actually calculated to reach class members. In
consumer product cases, for example, the parties
often will have no way to identify class members,54

making individual notice impractical. Publication
notice with reach and repetition can be extremely
expensive, and even if given, class members may not
be able to self-identify. What ordinary person can
remember buying a box of cereal four years ago that
bore the words ‘‘all natural’’?

Class counsel also have little incentive to make it easy
for class members to opt out. In a statutory penalty case,
every class member who opts out reduces the total
potential award by $100 to $1,500 (and with that
reduction, a potential reduction in counsel fees.) A
high rate of exclusion may also suggest that the class
does not support the action. Thus, class counsel may try
to raise hurdles to the opt-out right: asking for opt-out
letters to be sent to them and to the court, asking for
personal identifying information, seeking execution of
opt-out rights under penalty of perjury, or requesting
contact information.

Conclusion
Class action litigation can be controversial, both as
general issue of political perspective, and because the
prosecution of class legal rights may disadvantage sig-
nificant numbers of class members. Certified classes
often overstate the aggregate value of the claims of
persons who actually feel aggrieved by the defendant’s
conduct. Defendants can mitigate class action risks by
carefully scrutinizing the dispute to discern what class
members may think of the case. Where a defendant can
provide evidence that a substantial number of class
members disagree with the relief sought, or with the
decision to sue at all, it can become the voice of those
class members in arguing against class certification.
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