
International Arbitration 2014
11th Edition

A practical cross-border insight into international arbitration work

The International Comparative Legal Guide to:

Abreu Advogados – Sociedade de Advogados, RL.

Advokatfirman Vinge

Aivar Pilv Law Office

Akerman LLP

Akinci Law Office

Ali Budiardjo, Nugroho, Reksodiputro

Anderson Mori & Tomotsune

Ashurst 

Baker & McKenzie.Habib Al Mulla

Batliner Gasser

Bizlink Lawyers & Consultants

Boss & Young, Attorneys-At-Law

Brödermann Jahn RA GmbH 

Camilleri Preziosi

Cárdenas & Cárdenas Abogados Ltda.

Clifford Chance CIS Limited

Costa, Waisberg e Tavares Paes 
Sociedade de Advogados

DLA Piper UK LLP

Dr. Colin Ong Legal Services

Ferreira Rocha Advogados 
in Partnership with Abreu Advogados

Figueroa, Illanes, Huidobro y Salamanca

Geni & Kebe

Gleiss Lutz

Hajji & Associés

Haley & Co

Homburger

K&L Gates LLP

Kachwaha and Partners

KKG Kubas Kos Gaertner

Kobre & Kim

Law Office “Sysouev, Bondar, Khrapoutski SBH”

Lazareff Le Bars

Lendvai Partners

Linklaters LLP

Loyens & Loeff Luxembourg S.à r.l.

Luke & Associates

Macesic & Partners Law Offices

MARTIAL AKAKPO & Partners LLP

Matheson

Medina & Rizek Abogados

Mortimer Blake LLC

Motieka & Audzevičius

Nunziante Magrone Studio Legale Associato

Olleros Abogados, S.L.P.

Paul, Weiss, Rifkind, Wharton & Garrison LLP

PUNUKA Attorneys & Solicitors

Sedgwick Chudleigh Ltd.

Sefrioui Law Firm

Shuke Law

Sidley Austin LLP

Van Doorne N.V. 

Vasil Kisil & Partners

Weber & Co.

Werksmans Attorneys

Wilmer Cutler Pickering Hale and Dorr LLP

Published by Global Legal Group, in association with CDR, with contributions from:

ICLG



www.ICLG.co.uk

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.  Global Legal Group Ltd. and the 

contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication. This publication is intended to give an 

indication of legal issues upon which you may need advice.  Full legal advice should be taken from a qualified professional when dealing with specific situations.

Further copies of this book and others in the series can be ordered from the publisher.  Please call +44 20 7367 0720

Contributing Editors
Steven Finizio, Wendy

Miles and Charlie Caher,

Wilmer Cutler Pickering

Hale and Dorr LLP

Account Managers
Edmond Atta, Antony Dine,

Dror Levy, Maria Lopez,

Florjan Osmani, Paul

Regan, Gordon Sambrooks,

Oliver Smith, Rory Smith

Sales Support Manager
Toni Wyatt

Sub Editors
Nicholas Catlin

Sam Friend

Amy Hirst

Editors
Beatriz Arroyo

Gemma Bridge

Senior Editor
Suzie Levy

Group Consulting Editor
Alan Falach

Group Publisher
Richard Firth

Published by
Global Legal Group Ltd.

59 Tanner Street

London SE1 3PL, UK

Tel:  +44 20 7367 0720

Fax: +44 20 7407 5255 

Email: info@glgroup.co.uk

URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Ashford Colour Press Ltd

July 2014

Copyright © 2014

Global Legal Group Ltd. 

All rights reserved

No photocopying

ISBN 978-1-910083-09-3

ISSN 1741-4970

Strategic Partners

The International Comparative Legal Guide to: International Arbitration 2014

General Chapters:

1 Recent Developments in the Regulation of Counsel and Professional Conduct in International 

Arbitration – Charlie Caher & Jonathan Lim, Wilmer Cutler Pickering Hale and Dorr LLP 1

2 Corruption as a Defence in International Arbitration: Are There Limits? – Tanya Landon & 

Diana Kuitkowski, Sidley Austin LLP 9

3 The Toolbox of International Arbitration Institutions: How to Make the Best of It? – 

Prof. Dr. Eckart Brödermann & Tina Denso, Brödermann Jahn RA GmbH 15

Preface:

Preface by Gary Born, Chair, International Arbitration and Litigation Groups, 

Wilmer Cutler Pickering Hale and Dorr LLP

Asia Pacific:

4 Overview Dr. Colin Ong Legal Services: Dr. Colin Ong 20

5 Australia Ashurst Australia: Georgia Quick & Peter Ward 32

6 Brunei Dr. Colin Ong Legal Services: Dr. Colin Ong 43

7 China Boss & Young, Attorneys-At-Law: Dr. Xu Guojian 51

8 Hong Kong Haley & Co: Glenn Haley & Patrick Daley 62

9 India Kachwaha and Partners: Sumeet Kachwaha & Dharmendra Rautray 74

10 Indonesia Ali Budiardjo, Nugroho, Reksodiputro: Sahat A.M. Siahaan & Ulyarta Naibaho 84

11 Japan Anderson Mori & Tomotsune: Yoshimasa Furuta & Aoi Inoue 94

12 Singapore Ashurst LLP: Ben Giaretta & Rob Palmer 102

13 Vietnam Bizlink Lawyers & Consultants: Do Trong Hai & Tran Duc Son 110

Continued Overleaf

Central and Eastern Europe and CIS:

14 Overview Wilmer Cutler Pickering Hale and Dorr LLP: Kenneth Beale & Franz Schwarz 119

15 Albania Shuke Law: Enyal Shuke & Kleta Paloka 128

16 Austria Weber & Co.: Stefan Weber & Katharina Kitzberger 135

17 Belarus Law Office “Sysouev, Bondar, Khrapoutski SBH”: Timour Sysouev & 

Alexandre Khrapoutski 143

18 Croatia Macesic & Partners Law Offices: Ivana Manovelo & Miroljub Macesic 155

19 Estonia Aivar Pilv Law Office: Pirkka-Marja Põldvere & Ilmar-Erik Aavakivi 162

20 Hungary Lendvai Partners: András Lendvai & Gergely Horváth 170

21 Kyrgyzstan Mortimer Blake LLC: Stephan Wagner & Leyla Gulieva 178

22 Lithuania Motieka & Audzevičius: Ramūnas Audzevičius 186

23 Poland KKG Kubas Kos Gaertner: Rafał Kos & Maciej Durbas 194

24 Russia Clifford Chance CIS Limited: Timur Aitkulov & Julia Popelysheva 202

25 Turkey Akinci Law Office: Ziya Akinci 214

26 Ukraine Vasil Kisil & Partners: Oleksiy Filatov & Pavlo Byelousov 222

Western Europe:

27 Overview Gleiss Lutz: Dr. Stefan Rützel & Dr. Stephan Wilske 232

28 Belgium Linklaters LLP: Joost Verlinden & Olivier van der Haegen 237

29 England & Wales Wilmer Cutler Pickering Hale and Dorr LLP: Wendy Miles & Charlie Caher 246

30 France Lazareff Le Bars: Benoit Le Bars & Raphaël Kaminsky 264

31 Germany DLA Piper UK LLP: Dr. Frank Roth & Dr. Daniel H. Sharma 273

32 Ireland Matheson: Nicola Dunleavy & Gearóid Carey 282

33 Italy Nunziante Magrone Studio Legale Associato: Prof. Dr. Gabriele Crespi Reghizzi 291



The International Comparative Legal Guide to: International Arbitration 2014

Western Europe, cont.:

34 Liechtenstein Batliner Gasser: Dr. Johannes Gasser & MMag. Benedikt König 301

35 Luxembourg Loyens & Loeff Luxembourg S.à r.l.: Véronique Hoffeld & Antoine Laniez 309

36 Malta Camilleri Preziosi: Dr Marisa Azzopardi & Dr Kristina Rapa Manché 317

37 Netherlands Van Doorne N.V.: Jasper Leedekerken & Bas van Zelst 325

38 Portugal Abreu Advogados – Sociedade de Advogados, RL.: José Maria Corrêa de Sampaio & 

Nuno Pimentel Gomes 333

39 Spain Olleros Abogados, S.L.P.: Iñigo Rodríguez-Sastre & Elena Sevila Sánchez 345

40 Sweden Advokatfirman Vinge: Krister Azelius & Lina Bergqvist 353

41 Switzerland Homburger: Felix Dasser & Balz Gross 361

Latin America:

42 Overview Akerman LLP: Luis M. O’Naghten & Manuel F. Reyna 371

43 Brazil Costa, Waisberg e Tavares Paes Sociedade de Advogados: Ivo Waisberg & 

Vamilson José Costa 381

44 Chile Figueroa, Illanes, Huidobro y Salamanca: Juan Eduardo Figueroa Valdes & 

Sergio Huidobro Corbett 388

45 Colombia Cárdenas & Cárdenas Abogados Ltda.: Alberto Zuleta-Londoño & 

Silvia Patiño-Rodríguez 396

46 Dominican Republic Medina & Rizek Abogados: Fabiola Medina Garnes & Jose Alfredo Rizek 403

Middle East / Africa:

47 Overview –  

MENA Baker & McKenzie.Habib Al Mulla: Gordon Blanke & Soraya Corm-Bakhos 411

48 Overview – 

Sub-Saharan Africa Werksmans Attorneys: Des Williams 415

49 OHADA Geni & Kebe: Mouhamed Kebe & Hassane Kone 418

50 Botswana Luke & Associates: Edward W. F. Luke II & Galaletsang P. Ramokate 425

51 Libya Sefrioui Law Firm: Kamal Sefrioui 434

52 Morocco Hajji & Associés: Amin Hajji 442

53 Mozambique Ferreira Rocha Advogados in Partnership with Abreu Advogados: 

Rodrigo Ferreira Rocha 449

54 Nigeria PUNUKA Attorneys & Solicitors: Anthony Idigbe & Omone Tiku 457

55 South Africa Werksmans Attorneys: Des Williams 473

56 Togo MARTIAL AKAKPO & Partners LLP: Martial Koffi Akakpo & Dr. Jean Yaovi Dégli 484

57 UAE Baker & McKenzie.Habib Al Mulla: Gordon Blanke & Soraya Corm-Bakhos 491

North America:

58 Overview Paul, Weiss, Rifkind, Wharton & Garrison LLP: H. Christopher Boehning & 

Melissa C. Monteleone 501

59 Bermuda Sedgwick Chudleigh Ltd.: Mark Chudleigh & Alex Potts 507

60 BVI Kobre & Kim: Tim Prudhoe & Arielle Goodley 517

61 Cayman Islands Kobre & Kim: James Corbett QC & Alison Maxwell 527

62 USA K&L Gates LLP: Peter J. Kalis & Roberta D. Anderson 538



WWW.ICLG.CO.UKICLG TO: INTERNATIONAL ARBITRATION 2014 
© Published and reproduced with kind permission by Global Legal Group Ltd, London

Chapter 59

507

Sedgwick Chudleigh Ltd.

Bermuda

1 Arbitration Agreements

1.1 What, if any, are the legal requirements of an arbitration
agreement under the laws of Bermuda?

Other than requiring that it must be in writing, Bermuda’s
arbitration statutes do not require any specific form or format for an
arbitration agreement.  It may take the form of a clause contained in
a contract or in a separate agreement signed by the parties or
evidenced by an exchange of letters or other means of
communication.  Article 7(2) of the Model Law (which applies in
Bermuda – see question 2.1 below) expressly provides that an
arbitration clause contained in another document may be
incorporated by reference to it.

1.2 What other elements ought to be incorporated in an
arbitration agreement?

There are no other elements that must be incorporated in an
arbitration agreement, but, given the existence of two arbitration
regimes in Bermuda (see the response to question 2.1 below), it is
advisable that the arbitration agreement specify which statute is to
apply.  For example, an arbitration clause in a reinsurance
agreement between Bermuda companies (including a captive
insurer) may be deemed to be subject to Bermuda’s domestic statute
– despite the contract having an “international flavour” – unless the
parties stipulate that the international statute is to apply. 

The arbitration agreement will dictate the scope of the arbitral
panel’s jurisdiction.  Accordingly, although there are no rules
regarding the contents of the agreement, care should be taken to
ensure it is broad enough to encompass all matters of dispute that
may potentially arise between the parties, for example rescission,
tortious and “bad faith” claims.  

In addition, the parties may wish to consider including provisions in
the agreement relating to the number of arbitrators, their
qualifications, and the procedure for appointing them.  The parties
may also wish to consider whether to adopt a particular set of
procedural rules to govern any arbitrated dispute.  As we discuss in
relation to section 7 below, it is open to the parties to include in the
arbitration agreement provisions relating to interim measures that
may be sought, including jurisdiction for the arbitral tribunal to
order security for costs. 

It is common for Bermuda arbitration clauses to include a provision
regulating awards of costs (e.g. “the costs of the arbitration shall be
at the sole discretion of the arbitral tribunal, who may direct to
whom and by whom and in what manner they shall be paid”).

Arbitration clauses in Bermuda insurance policies may contain
provisions designed to bind to arbitration third parties asserting
rights in relation to the policy (e.g. subrogating insurers, liquidators
or direct claimants) or to require the insured to cooperate in
obtaining the dismissal of court proceedings brought against the
insurer by other insurers seeking a contribution or indemnity.  

1.3 What has been the approach of the national courts to the
enforcement of arbitration agreements?

There is a well-established body of Bermudian authority affirming
the strong policy grounds upon which arbitration agreements will
be upheld in Bermuda and that the Bermuda court will act
“robustly” where necessary, including by issuing an anti-suit
injunction to restrain a party from acting in violation of an
arbitration clause.  As Kawaley J (now Chief Justice) observed in
Robinson v Somers Isles Shipping Ltd [2008] Bda LR 5, the
Bermuda court “has frequently recognised the importance of
holding parties to their contractual dispute resolution bargains”.

2 Governing Legislation

2.1 What legislation governs the enforcement of arbitration
proceedings in Bermuda? 

There are two different regimes for commercial arbitration in
Bermuda – under the Arbitration Act 1986 (“the 1986 Act”) and
under the Bermuda International Conciliation and Arbitration Act
1993 (“the 1993 Act”), which incorporates into Bermuda law the
UNCITRAL Model Law on International Commercial Arbitration
(“the Model Law”).  The 1993 Act applies to “international
commercial arbitrations” held in Bermuda and this chapter will
focus on arbitrations under this statute. 

2.2 Does the same arbitration law govern both domestic and
international arbitration proceedings? If not, how do they
differ?

The 1986 Act governs domestic arbitrations and the 1993 Act
governs international arbitrations.  In general terms, the statutes
differ in that the 1986 Act is similar to the English Arbitration Acts
1950-1979, whereas the 1993 Act adopts the Model Law.  A notable
difference between the two statutes relates to the scope for appeal,
which is very narrow under the 1993 Act (see section 10 below), but
broader under the 1986 Act.  Other differences include a prohibition
in the 1986 Act against provisions that purport to fetter the arbitral
tribunal’s jurisdiction to award costs (no such restriction applies to

Alex Potts
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the 1993 Act) and the 1986 retains the traditional concept of an
“umpire” as being a passive observer who participates only where
the two “arbitrators” cannot agree. 

2.3 Is the law governing international arbitration based on the
UNCITRAL Model Law?  Are there significant differences
between the two?

Yes.  Section 23 of the 1993 Act adopts the Model Law in its
entirety (save for certain differences as regards the enforcement of
arbitration awards).

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in Bermuda?

There are no mandatory rules governing international arbitration
proceedings, save that Article 18 of the Model Law requires that the
parties must be treated equally and given a full opportunity to
present their respective cases.  Article 19 of the Model Law
provides that the parties are free to agree on the procedure to be
followed by the arbitral tribunal in conducting the proceeding and
that, failing such agreement, the arbitral tribunal may conduct the
arbitration in such manner as it considers appropriate.  The power
conferred upon the arbitral tribunal includes the power to determine
the admissibility, relevance, materiality and weight of any evidence.

3 Jurisdiction

3.1 Are there any subject matters that may not be referred to
arbitration under the governing law of Bermuda?  What is
the general approach used in determining whether or not
a dispute is “arbitrable”?

There are generally no restrictions on the subject matters for
arbitration in Bermuda, save that there is some scope for argument
as to the arbitrability of insolvency, minority shareholder, and
partnership disputes.  Both arbitration statutes provide that they
shall apply to any arbitration to which the Crown is a party.
Whether a dispute is “arbitrable” is a question of the scope and
terms of the arbitration agreement (Lenihan v LSF Consolidated
Golf Holdings Ltd [2007] Bda LR 49). 

3.2 Is an arbitrator permitted to rule on the question of his or
her own jurisdiction?

The arbitral tribunal has jurisdiction to rule on whether some or all
of the disputes referred to arbitration are within its mandate.
Additionally, the tribunal is competent to rule on whether there is an
arbitration agreement at all.  The doctrine of the “separability” of
the arbitration agreement, a pragmatic fiction treating the
arbitration agreement as an agreement independent of the
transactional agreement in which it is embedded, means that
challenges to the status of the transactional agreement do not impair
the competence of the arbitral tribunal, pursuant to the arbitration
agreement, to rule on jurisdiction.  The fact that the transactional
agreement may prove to be void or to have been terminated do not
deprive the tribunal of jurisdiction.  Limits to the doctrine are
discussed in the response to question 3.4 below.

3.3 What is the approach of the national courts in Bermuda
towards a party who commences court proceedings in
apparent breach of an arbitration agreement? 

As noted in question 1.3, the Bermuda court will act robustly to

enforce an arbitration agreement, including by granting an anti-suit
injunction against a party who commences proceedings in breach of
an arbitration agreement.  The Bermuda court has the power to
grant injunctive relief regardless of whether the litigation has been
commenced in Bermuda or outside Bermuda, and any party who
takes steps in connection with the court proceedings in violation of
the anti-suit order may be held in contempt of court.  An action
commenced before a court in Bermuda in breach of an arbitration
agreement will be stayed by the court at the request of a party to the
action who has not submitted to the court’s jurisdiction (for
example, by entering a defence).  Proceedings were stayed pursuant
to Article 8 of the Model Law in Raydon Underwriting
Management Co Ltd v North American Fidelity & Guarantee
[1994] Bda LR 65.  Article 8 of the Model Law disapplies the
requirement to refer the matter to arbitration if the court finds that
the arbitration agreement is null and void, inoperative or incapable
of being performed. There have been many other cases in which
anti-suit injunctions or stays have been granted, including: ACE
Bermuda Insurance Ltd. v Continental Casualty Co [2007] Bda LR
8, [2007] Bda LR 38; Starr Excess Liability Insurance Company v
General Reinsurance Corp [2007] Bda LR 34; IPOC International
Growth Fund Ltd v OAO “CT-Mobile” [2007] Bda LR 43;
Buchanan v Lawrence [2012] Bda LR 47; and Carnival
Corporation v Estibeiro [2013] Bda LR 20. 

3.4 Under what circumstances can a court address the issue
of the jurisdiction and competence of the national arbitral
tribunal?  What is the standard of review in respect of a
tribunal’s decision as to its own jurisdiction?

In common with many other jurisdictions, the doctrine of
separability (see the answer to question 3.2 above) does not apply
to arbitration agreements embedded in non-existent contracts.
Accordingly, the court has jurisdiction to determine the competence
of tribunals purportedly constituted pursuant to non-existent
contracts.    

The arbitral tribunal can address jurisdiction as a preliminary
question or in an award on the merits.  If the arbitral tribunal rules
as a preliminary question that it has jurisdiction, any party may
request, within thirty days after having received notice of that
ruling, that the Bermuda Supreme Court decide the matter, which
decision shall be subject to no appeal; while such a request is
pending, the arbitral tribunal may continue the arbitral proceedings
and make an award.  

Alternatively, where the tribunal rules on questions of jurisdiction
and competence in an award, it is open to a party to apply to the
Bermuda Court of Appeal to have that award set aside on grounds
that it deals with a dispute not contemplated by the arbitration
agreement, contains decisions on matters beyond the scope of the
submission to arbitration, or that either the composition of the
arbitral tribunal or the arbitral procedure was not in accordance with
the parties’ agreement.

3.5 Under what, if any, circumstances does the national law
of Bermuda allow an arbitral tribunal to assume
jurisdiction over individuals or entities which are not
themselves party to an agreement to arbitrate?

Parties can only be compelled into arbitration by consent, and
subject to the terms of the arbitration agreement in place.  Non-
parties to that agreement cannot be compelled to arbitrate, no matter
how relevant they may be to the dispute.

This question often arises in the context of insurance coverage
disputes, where the policy-holder enters into separate insurance
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policies (each containing a separate arbitration agreement) with
multiple insurers within a “tower” of insurance.  Where multiple
coverage disputes arise between the policyholder and its insurers,
the policyholder is unable to compel the insurers into a single
consolidated proceeding even if the disputes involve common
questions of fact and law.  Likewise, a policy-holder wishing to
pursue an alternative claim against its insurance broker (e.g. for
negligence in negotiating the policy) will not be able to join the
broker to arbitration proceeding with the insurer unless the broker
is also a party to the arbitration proceedings.

It is not uncommon for a third party to assert rights under an
insurance policy that contains an arbitration clause even though
such party is not a party to the policy or to the arbitration clause.
Examples include a claimant asserting a “cut through” right directly
against the insurer (e.g. pursuant to a “direct action” statute),
assignees of the policy-holder (including liquidating trusts in
bankruptcy proceedings), an insurer exercising rights of
subrogation or a co-insurer seeking a contribution from another
insurer.  In all of these cases, the target insurer will, generally, be
able to insist that its rights under the policy be determined through
arbitration notwithstanding that the third party was not an original
party to the arbitration clause (see, for example, ACE Bermuda
Insurance Ltd. v Continental Casualty Co [2007] Bda LR 8, [2007]
Bda LR 38).

3.6 What laws or rules prescribe limitation periods for the
commencement of arbitrations in Bermuda and what is
the typical length of such periods?  Do the national courts
of Bermuda consider such rules procedural or
substantive, i.e., what choice of law rules govern the
application of limitation periods?

Section 35 of the Limitation Act 1984 (“the 1984 Act”) prescribes
that the limitation provisions which apply for commencing court
proceedings in Bermuda also apply to arbitrations.

Time stops running for limitation purposes once arbitration
proceedings are commenced.  Under Article 21 of the Model Law,
arbitral proceedings are deemed to commence on the date when one
party to the arbitration serves on the other party a notice requiring
it to appoint or agree to the appointment of an arbitrator.  Where the
arbitration agreement provides that reference is to be made to a
person named or designated in the agreement, the proceedings are
deemed to commence when one party to the arbitration serves on
the other party a notice requiring it to submit the dispute to the
person so named or designated.

The limitation period for cases founded on a contract or in tort is six
years. 

The courts of Bermuda have not addressed whether questions as to
limitation are questions of substance or of procedure.  However, this
issue often arises in arbitration proceedings involving the “Bermuda
Form” insurance policy where the substantive law is that of New
York and the procedural law is that of Bermuda.  Section 51 of the
1993 Act expressly refers to and sets out the part of the 1984 Act
dealing with foreign limitation periods, the effect of which is that
(subject to certain exceptions) the law relating to the limitation of
actions is treated as a matter of substance rather than as a matter of
procedure, and is thus ordinarily governed by the lex causae.

3.7 What is the effect in Bermuda of pending insolvency
proceedings affecting one or more of the parties to
ongoing arbitration proceedings?

Where a winding-up order is made against a company under the

Bermuda Companies Act 1981, no arbitration can be commenced or
proceeded with against it without the court’s express permission.

In the insurance context, it is possible that the insolvency of the
policy-holder will give rise to a statutory assignment to a third party
claimant of the policyholder’s rights under the Third Parties (Rights
Against Insurers) Act 1963 with the result that the third party
becomes subject to any arbitration clause. 

A moratorium imposed by foreign insolvency proceedings
involving a party to a Bermuda arbitration has no automatic effect
on the Bermuda arbitration (although it may be contended in the
foreign jurisdiction that pursuing the Bermuda arbitration or
seeking anti-suit relief from the Bermuda court is a breach of the
moratorium).  The Bermuda court may have jurisdiction to assist
the foreign proceedings, exercisable at the request of foreign
insolvency officeholders, by imposing a moratorium in Bermuda on
actions brought by or against the party subject to the foreign
proceedings, including the arbitration.  Where foreign court
proceedings engage the insolvency jurisdiction of the foreign court,
the Bermuda court will limit its interference to matters arising under
the contract and is unlikely to seek to restrain resolution of
insolvency questions (e.g. priority, proof of claim, subordination,
etc.) by the foreign court.

4 Choice of Law Rules

4.1 How is the law applicable to the substance of a dispute
determined?

Article 28 of the Model Law prescribes that the arbitral tribunal will
determine the dispute between the parties in accordance with the rules
of law chosen by the parties.  It provides that any designation of the
law or legal system of a given state shall be construed, unless
otherwise expressed, as directly referring to the substantive law of that
state, and not its conflict of law rules.  Where the parties do not
expressly identify the law applicable to the substance of the dispute,
the tribunal will do so having regard to the conflict of laws rules it
considers applicable.  This will generally involve the application of the
conflict of law rules of Bermuda which involve inferring the parties’
intentions as regards governing law from the circumstances or by
applying an objective test of which system of law has the closest and
most real connection with the subject matter of the contract. 

4.2 In what circumstances will mandatory laws (of the seat or
of another jurisdiction) prevail over the law chosen by the
parties?

The parties to an arbitration agreement have broad scope to agree
the law that will govern their dispute.  There are no Bermuda laws
that specifically prohibit the arbitration of disputes, such as statutes
in certain U.S. states that purport to void arbitration clauses in
certain insurance policies.

4.3 What choice of law rules govern the formation, validity,
and legality of arbitration agreements?

There is little case law on this subject to guide the parties.
However, in the case of most commercial agreements that include
an agreement to refer future disputes, it will be presumed that the
law governing the reference agreement is the same as the proper
law of the agreement.  Nevertheless, the “separability” of the
arbitration agreement from the agreement in which it is embedded
(see the response to question 3.2 above) creates the potential that
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the law of the arbitration agreement may differ from the proper law
of the agreement.  The context in which this is most likely to arise
in Bermuda arbitration is in the case of disputes over “Bermuda
Form” policies of insurance, according to which interpretation of the
agreement is subject to (modified) New York law, but arbitration of
disputes takes place in Bermuda (if not London, UK).  If so, the chief
alternative is the law of the seat of the arbitration.  In this situation, it
is very likely that the arbitral tribunal will take the approach adopted
by English courts in finding that the arbitration clause is more closely
connected to the procedural law of the arbitration.  

5 Selection of Arbitral Tribunal

5.1 Are there any limits to the parties’ autonomy to select
arbitrators?

There are no limits to the parties’ autonomy to select the tribunal
save as stipulated in the arbitration agreement.  The parties are free
to specify the number of arbitrators, the qualifications they should
possess, as well as the procedure for their selection.  Prospective
candidates are required under Article 12 of the Model Law to
disclose any circumstances likely to give rise to justifiable doubts
about their impartiality and independence.  The Model Law
prevents one party objecting to the appointment of an arbitrator by
reason of his nationality unless the parties have agreed otherwise. 

5.2 If the parties’ chosen method for selecting arbitrators fails,
is there a default procedure?

The Model Law provides the parties with autonomy to agree a
procedure for appointing the arbitral panel and this may include
express provision in the arbitration agreement for a default
procedure.  Articles 11(3) and (4) make express provision for the
appointment of an arbitral tribunal where the parties have failed to
agree on a procedure, or where a party fails to perform its
obligations under an agreed procedure.

Where a party fails to act as required, either under the agreed
procedure, or under the default procedure, or a third party fails to
perform any function entrusted to it under the agreed procedure,
any party can ask the Supreme Court of Bermuda to take the
necessary steps, unless the agreed procedure provides another
means of securing the appointment.  The court’s decision on such
an application cannot be appealed.  There are a number of reported
and unreported decisions in which the Supreme Court has shown
itself ready to make appointments in default pursuant to the 1993
Act.

5.3 Can a court intervene in the selection of arbitrators? If so,
how?

Yes.  See the response to question 5.2, in relation to the court’s role
in relation to defaults by a party. 

In addition, Article 12 of the Model Law provides that an arbitrator
may be challenged if circumstances exist that give rise to justifiable
doubts as to his impartiality and independence.  A party may only
challenge an arbitrator appointed by him, or in whose appointment
he has participated, on the basis of reasons he becomes aware of
after the appointment.

The procedure for challenging an arbitrator is set out at Article 13
of the Model Law.  This requires the objecting party to act
expeditiously once it becomes aware of the constitution of the
tribunal or becomes aware of a relevant circumstance.  

There is no reported Bermudian authority as yet on challenges
pursuant to Article 12.  However, in the Supreme Court of Bermuda
decision in Raydon Underwriting Management Co Ltd v Stockholm
Re (Bermuda) Ltd [1998] Bda LR 73, which concerned the 1986
Act, it was held that the test to be applied in the case of “apparent
bias” is whether, “in all the circumstances of the case, there is a real
danger of bias on his part, in the sense that he might unfairly regard
with favour, or disfavour, the case of a part to the issue under
consideration by him”.

5.4 What are the requirements (if any) as to arbitrator
independence, neutrality and/or impartiality and for
disclosure of potential conflicts of interest for arbitrators
imposed by law or issued by arbitration institutions within
Bermuda?

Article 18 of the Model Law provides that each party is to be treated
with equality and given a full opportunity to present its case.  It
follows therefore that the arbitrators must remain impartial and
independent throughout the proceedings.  See also the response to
question 5.3 above in connection with the power to challenge an
arbitrator for lack of independence and impartiality.

6 Procedural Rules

6.1 Are there laws or rules governing the procedure of
arbitration in Bermuda?  If so, do those laws or rules
apply to all arbitral proceedings sited in Bermuda?  

Save for the requirement that the parties be treated equally and each
be given the opportunity to present its case, there are no mandatory
rules governing arbitration procedure under either the 1993 Act or
the Model Law in Bermuda.

6.2 In arbitration proceedings conducted in Bermuda, are
there any particular procedural steps that are required by
law?

The parties are free to agree the procedure to be followed by the
arbitral tribunal.  Failing such agreement, the tribunal may conduct
the arbitration in such manner as it considers appropriate.  Article
23 of the Model Law provides for the filing of statements of claim
and defence.  Generally, Bermuda arbitrations tend to adopt
procedures influenced by English and Bermudian civil procedure,
where the parties first exchange statements of case followed by
documentary discovery and then the exchange of fact and expert
witness statements.

6.3 Are there any particular rules that govern the conduct of
counsel from Bermuda in arbitral proceedings sited in
Bermuda. If so: (i) do those same rules also govern the
conduct of counsel from Bermuda in arbitral proceedings
sited elsewhere; and (ii) do those same rules also govern
the conduct of counsel from countries other than
Bermuda in arbitral proceedings sited in Bermuda?

The conduct of counsel admitted to the Bermuda Bar is governed by
the Barristers’ Code of Professional Conduct 1981. (i) These rules
also govern the conduct of counsel from Bermuda in arbitral
proceedings sited elsewhere. (ii) The Code of Conduct does not
govern the conduct of counsel from countries other than Bermuda
in arbitration proceedings sited in Bermuda, who would likely be
subject to professional conduct rules in their home jurisdiction. 
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6.4 What powers and duties does the national law of
Bermuda impose upon arbitrators?

Arbitrators must treat each party with equality and give each party
a full opportunity to present its case (Article 18 of the Model Law).
Arbitrators are also required to give the parties proper notice in
advance of any hearing or meeting (Article 24(2)) and remain under
a continuing duty to disclose any circumstances likely to give rise
to justifiable doubts as to his impartiality or independence. 

6.5 Are there rules restricting the appearance of lawyers from
other jurisdictions in legal matters in Bermuda and, if so,
is it clear that such restrictions do not apply to arbitration
proceedings sited in Bermuda?

There are professional and immigration restrictions regulating the
appearance of lawyers from other jurisdictions in legal matters in
Bermuda.  However, by virtue of Section 37(3) of the 1993 Act, a
foreign legal practitioner, while acting on behalf of a party to an
arbitral proceeding under the 1993 Act, including appearing before
an arbitral tribunal, shall not thereby be taken to have breached any
law regulating admission to, or the practice of, the profession of the
law within Bermuda.  It is the policy of the Bermuda Government
to promote the use of Bermuda as a venue for international
arbitrations and current immigration policy exempts participants
(arbitrators, counsel, witnesses and party representatives) in
arbitrations under the 1993 Act from Bermuda’s work permit
requirements.

6.6 To what extent are there laws or rules in Bermuda
providing for arbitrator immunity?

Section 33 of the 1993 Act provides that no arbitrator shall be
subject to service of process in any civil matter relating to a dispute
in respect of an arbitration under the 1993 Act.  Section 34 of the
Act goes on to provide that an arbitrator cannot be liable for any act
or omission in his capacity as an arbitrator in connection with an
arbitration conducted under the Act, although he may be held liable
for the consequences of any conscious or deliberate wrongdoing.

6.7 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

The jurisdiction of the court to deal with procedural issues is
limited.  The court may intervene to:

grant an interim measure of protection (Article 9);

appoint an arbitrator where either the agreed mechanism or
the default mechanism provided for by the Model Law has
failed (Articles 11(3) and 11(4));

respond to a challenge to the appointment of an arbitrator
(Article 13(3));

decide whether the appointment of an arbitrator should be
terminated (Article 14);

decide on the jurisdiction of a tribunal following a
preliminary ruling on the question by the tribunal (Article
16(3));

assist in the taking of evidence (Article 27); or

set aside an award (Article 34(2)).  

7 Preliminary Relief and Interim Measures

7.1 Is an arbitrator in Bermuda permitted to award preliminary
or interim relief?  If so, what types of relief?  Must an
arbitrator seek the assistance of a court to do so?

Article 17 of the Model Law provides that (unless the parties agree
otherwise) the tribunal may request a party to take such interim
measure of protection as it considers necessary in respect of the
subject-matter of the dispute.  The tribunal may require any party to
provide appropriate security in connection with such measure. 

7.2 Is a court entitled to grant preliminary or interim relief in
proceedings subject to arbitration?  In what
circumstances?  Can a party’s request to a court for relief
have any effect on the jurisdiction of the arbitration
tribunal?

Article 9 of the Model Law provides that a party may request the
Bermuda court to make an order for an interim measure of
protection.  Section 35(5) of the 1993 Act provides that the court
may make orders:

for the preservation, interim custody or sale of goods that are
the subject matter of the arbitration;

to secure an amount in dispute in the arbitration;

for the detention, preservation or inspection of any property
or thing which is the subject of the arbitration or as to which
any question may arise therein, and authorising for any such
purpose any person to enter upon or into any land or building
in the possession of any party to the arbitration, or
authorising any samples to be taken or any observations to be
made or experiment to be tried which may be necessary or
expedient for the purpose of obtaining full information or
evidence;

for interim injunctions; or

for the appointment of a receiver.

7.3 In practice, what is the approach of the national courts to
requests for interim relief by parties to arbitration
agreements?

The Bermuda court will take the steps necessary to give effect to an
arbitration agreement, and assist the arbitral tribunal as required.

7.4 Under what circumstances will a national court of
Bermuda issue an anti-suit injunction in aid of an
arbitration?

There is a well established body of authority affirming the strong
policy grounds upon which arbitration agreements will be upheld
by the Bermuda court through an anti-suit injunction, including
International Risk Management Group Limited v Elmwood
Insurance Limited and others [1993] Bda LR 48 and Skandia
International Insurance Company and others v Al Amana Insurance
and Reinsurance Company Limited [1993] Bda LR 30, and other
cases cited at question 3.3 above.  Where proceedings are
commenced in breach of a valid and binding arbitration clause, the
presumption is that an injunction will normally be granted unless
the other party can show “strong reasons” why it should not.  The
Bermuda court will act robustly in restraining a breach of an
arbitration clause unless there are strong reasons for not doing so
(see ACE Bermuda Insurance Ltd v Continental Casualty Co [2007]
Bda LR 8, [2007] Bda LR 38).
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The Bermuda court may enforce arbitration agreements regardless
of whether the seat of the arbitration is Bermuda or elsewhere, as in
IPOC International Growth Fund Ltd v OAO CT Mobile [2007]
Bda LR. 43, where the Court of Appeal for Bermuda upheld a first
instance decision preventing a Bermudian entity from pursuing
foreign proceedings in breach of Swedish and Swiss arbitration
agreements.

7.5 Does the national law allow for the national court and/or
arbitral tribunal to order security for costs?

There is no express provision under either the 1993 Act or the
Model Law that allows an arbitral tribunal to order security for
costs or the Bermuda court to make such an order in support of an
arbitration.  Nor are there any reported authorities addressing this
issue. 

8 Evidentiary Matters

8.1 What rules of evidence (if any) apply to arbitral
proceedings in Bermuda?

Under Article 19, the parties are free to agree the rules of evidence
that apply to arbitral proceedings in Bermuda.  Section 35(2) of the
1993 Act provides that the tribunal may receive any evidence that
the tribunal considers relevant and, unless the parties have
otherwise agreed, shall not be bound by rules of evidence
applicable in Bermuda.  Article 18 empowers the tribunal to
determine the admissibility, relevance, materiality and weight of
evidence.

8.2 Are there limits on the scope of an arbitrator’s authority to
order the disclosure of documents and other disclosure
(including third party disclosure)?

Apart from the overriding requirement that an arbitrator must treat
each party with equality and give each party a full opportunity to
present its case (Article 18 of the Model Law), there are no
limitations on the arbitrator’s authority to order the disclosure of
documents by the arbitrating parties.  An arbitrator does not have
authority to compel disclosure from a third party without the
assistance of the court.

8.3 Under what circumstances, if any, is a court able to
intervene in matters of disclosure/discovery?

Article 27 of the Model Law permits the arbitral tribunal to request
assistance from the Bermuda court in relation to the taking of
evidence.  In practice, this will apply only to the taking of evidence
from non-parties.  Section 35 of the 1993 Act also enables a party
to issue a subpoena to compel the production of documents or to
compel the attendance of a witness.  The court may also make
orders in respect of the examination on oath of any witnesses, and
can issue a request for the examination of a witness outside of the
jurisdiction.

8.4 What, if any, laws, regulations or professional rules apply
to the production of written and/or oral witness testimony?
For example, must witnesses be sworn in before the
tribunal or is cross-examination allowed?

Section 35 of the 1993 Act provides that, unless the parties agree
otherwise, every agreement to arbitrate in Bermuda contains an

implied term that the arbitral tribunal has the power to examine
witnesses on oath or affirmation and also the power to administer
oaths to, or take affirmations of, witnesses in the arbitration.
However, it is not customary for witnesses to be examined on oath
and typically a witness’ direct testimony is elicited through a
written witness statement.

8.5 What is the scope of the privilege rules under the law of
Bermuda? For example, do all communications with
outside counsel and/or in-house counsel attract privilege?
In what circumstances is privilege deemed to have been
waived?

The scope of privilege as applied by arbitration tribunals is a
complex subject, particularly in an international context.  It is
generally accepted that the rules of privilege that apply in litigation
also apply to arbitrations.  Bermuda law recognises two types of
privilege: legal professional privilege; and litigation privilege.
Whether a communication with counsel attracts privilege will
depend on the nature of the communication (i.e. whether it falls
within either category of privilege).  The privilege belongs to the
client and may be waived by the client either intentionally or
unintentionally.  Difficult issues can arise in Bermuda Form
arbitrations concerning the existence and scope of privilege, for
example the extent to which the arbitral tribunal should uphold a
claim for privilege under a foreign law that would not be recognised
under Bermuda law.  

9 Making an Award

9.1 What, if any, are the legal requirements of an arbitral
award?  For example, is there any requirement under the
law of Bermuda that the Award contain reasons or that
the arbitrators sign every page?

Article 31 sets out the requirements as to the form and contents of
an arbitral award, namely: (i) the award shall be made in writing
and shall be signed by the arbitrator or arbitrators; (ii) in arbitral
proceedings with more than one arbitrator, the signatures of the
majority of all members of the arbitral tribunal shall suffice,
provided that the reason for any omitted signature is stated; (iii) the
award shall state the reasons upon which it is based, unless the
parties have agreed otherwise; and (iv) the award shall state its date
and the place of arbitration and the award shall be deemed to have
been made at that place.  There is no requirement that the arbitrators
sign every page of the award.  

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to challenge an
arbitral award made in Bermuda?

There is no right of appeal of arbitration awards under the 1993 Act
on the merits.  The exclusive recourse against an arbitral award is to
have it set aside (Article 34).  An application can be made to the
Court of Appeal for Bermuda where the applicant can show: (i) a
party to the arbitration agreement was under an incapacity; (ii) the
arbitration agreement was invalid; (iii) a party was not given proper
notice of the appointment of an arbitrator, or of the proceedings, or
was otherwise unable to present its case; (iv) the award deals with
a dispute outside the scope of the arbitration agreement; (v) the
arbitral tribunal, or the procedure it adopted, was not in accordance
with the agreement of the parties; (vi) the court finds that the
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subject-matter of the dispute is not capable of settlement in
arbitration by the law of Bermuda; or (vii) the award offends public
policy. Section 27 of the 1993 Act declares (without limiting the
generality of other grounds for challenge) that an award is in
conflict with the public policy of Bermuda if the making of the
award was induced or affected by fraud or corruption. 

10.2 Can parties agree to exclude any basis of challenge
against an arbitral award that would otherwise apply as a
matter of law?

The grounds for challenging an award under the 1993 Act are very
narrow and it is unlikely that the parties could further narrow the
bases for challenge by agreement.  Nevertheless, arbitration
provisions in Bermuda Form policies typically provide that the
parties waive any right to appeal to the fullest extent permitted.

10.3 Can parties agree to expand the scope of appeal of an
arbitral award beyond the grounds available in relevant
national laws?

Not under the 1993 Act.  If parties to a Bermuda arbitration wished to
have broader grounds for challenge, they could expressly adopt the 1986
Act (see question 2.1 above) which affords wider bases for appeal.  

10.4 What is the procedure for appealing an arbitral award in
Bermuda?

The procedure for an application to set aside an award is also set out
in Article 34.  The application must be made within three months of
the date upon which the applicant receives the award.  The court has
discretion to suspend its hearing on the application to give the
arbitral tribunal an opportunity to correct the error that has given
rise to the application to set aside the award.

11 Enforcement of an Award

11.1 Has Bermuda signed and/or ratified the New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards?  Has it entered any
reservations? What is the relevant national legislation?

The New York Convention was extended to Bermuda by the United
Kingdom on 14 November 1979.  A reservation has been entered
limiting the application of the Convention to the recognition and
enforcement of awards made by a territory of another Contracting
State, i.e. reciprocity. Convention Awards are enforceable under
Part IV of the 1993 Act, and a full text of the Convention is annexed
to the 1993 Act as Schedule 3.

11.2 Has Bermuda signed and/or ratified any regional
Conventions concerning the recognition and enforcement
of arbitral awards?

No, it has not.

11.3 What is the approach of the national courts in Bermuda
towards the recognition and enforcement of arbitration
awards in practice?  What steps are parties required to
take?

A party seeking to enforce a Convention Award may do so either by

action or by leave of the court.  Entering judgment by leave is likely
to be the preferred route for enforcement.  The Court of Appeal in
LV Finance Group Ltd v IPOC International Growth Fund Ltd
[2006] Bda LR 67 suggested that it is difficult to imagine why a
party would choose not to follow this route.  The alternative
procedure may be adopted where the award is incapable of being
converted into a judgment, for example, because of incompleteness
or uncertainty or because it is oral.  

The party seeking to enforce the award must demonstrate that the
award is a prima facie one that the court is bound to recognise by
virtue of section 40(2) of the 1993 Act.  In this regard, that party
must produce: (i) an authenticated original of the award or a
certified copy of it; (ii) the original arbitration agreement or a
certified copy of it; and (iii) where either the award or arbitration
agreement is in a language other than English, a translation of it
certified by an official or sworn translator or by a diplomatic or
consular agent.  

In Huawei Tech Investment Co. Ltd v Sampoerna Strategic
Holdings Ltd. [2014] SC (Bda) 8 Civ, Bermuda’s Chief Justice
observed that the Bermuda courts have on many occasions stressed
the strong public policy in favour of enforcing foreign arbitration
awards. 

In New Skies Satellite BV v FG Hemisphere Associates LLC [2005]
Bda LR 59, the Court of Appeal held that where ambiguity exists in
the rules or procedure regarding the enforcement of awards under
the 1993 Act, they will be interpreted in a manner which gives
effect to the relevant treaty obligations, rather than contradicts
them.

11.4 What is the effect of an arbitration award in terms of res
judicata in Bermuda?  Does the fact that certain issues
have been finally determined by an arbitral tribunal
preclude those issues from being re-heard in a national
court and, if so, in what circumstances?

The principle of res judicata applies to arbitration and therefore
issues that have been finally determined by an arbitral tribunal
cannot be re-heard in the Bermuda court.  The application of this
principle was affirmed by the Privy Council (on an appeal from
Bermuda under the 1993 Act) in Associated Electric & Gas
Insurance Services Ltd. v European Reinsurance Co. of Zurich
[2003] 1 WLR 1041.

11.5 What is the standard for refusing enforcement of an
arbitral award on the grounds of public policy?

The court has discretion not to enforce an award where it is shown
that: (i) one or more of the parties to the arbitration agreement was
under some incapacity; (ii) the arbitration agreement pursuant to
which the award was purportedly made was invalid; (iii) the party
against whom the award was made was not given proper notice of
the appointment of the arbitrator or the commencement of
proceedings or was otherwise unable to present his case; (iv) the
award deals with issues outside the scope of the arbitration
agreement; (v) there were procedural irregularities; (vi) the award is
not yet final; (vii) the subject matter of the dispute is incapable of
determination by arbitration in the country where the arbitration
took place; or (viii) recognition or enforcement would be contrary
to public interest of that country (section 42 of the 1993 Act, Article
36 of the Model Law and Article V of the New York Convention).
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12 Confidentiality

12.1 Are arbitral proceedings sited in Bermuda confidential? In
what circumstances, if any, are proceedings not protected
by confidentiality?  What, if any, law governs
confidentiality?

Generally, arbitration proceedings under the 1993 Act are private and
confidential as a matter of Bermuda law.  This has been affirmed by
both the Privy Council in the Associated Gas case (see question 11.4)
and by the Supreme Court of Bermuda in ABC Insurance Company
v XYZ Insurance Company [2006] Bda LR 8.  The obligation of
confidentiality is not absolute and there are narrow exceptions e.g.
disclosure of the award to found an issue estoppel. 

12.2 Can information disclosed in arbitral proceedings be
referred to and/or relied on in subsequent proceedings?

Yes, but only with the agreement of the parties or with leave of
court.  It is arguable that a witness may be impeached by reference
to testimony given in prior arbitration proceedings if the court
grants leave to adduce the transcript of prior testimony.  

13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g., punitive
damages)?

The arbitral tribunal must determine an appropriate remedy in
accordance with the law that the parties have chosen to apply to the
dispute.  In the absence of the parties’ agreement to the contrary, it
is unlikely that the tribunal has power to award punitive damages
under Bermuda law.  

13.2 What, if any, interest is available, and how is the rate of
interest determined?

Section 31 of the 1993 Act provides that, subject to any agreement
by the parties to the contrary, where a tribunal makes an award for
money, the tribunal may include an award of interest at such
reasonable rate as it determines.  Where the sum payable is in
Bermuda Dollars, the Interest and Credit (Charges) Regulations
1975 will apply.

13.3 Are parties entitled to recover fees and/or costs and, if so,
on what basis?  What is the general practice with regard
to shifting fees and costs between the parties? 

Under section 32 of the 1993 Act, and subject to any agreement by
the parties to the contrary, the arbitral tribunal has wide direction in
relation to an award of attorneys’ fees and/or costs.  It can determine
who is to bear fees and costs, and in what shares they should be
borne.  Costs are broadly defined to mean: (i) the fees and expenses
of the arbitrators; (ii) legal fees and expenses of the parties, their
representatives and expert witnesses; (iii) administration fees of an
arbitral institution; and (iv) any other expense incurred in
connection with the proceedings.

13.4 Is an award subject to tax?  If so, in what circumstances
and on what basis?

Arbitral awards are not generally subject to tax in Bermuda.
However, Head 9 of Schedule 1 of the Stamp Duties Act 1976
provides that an award on an arbitration attracts stamp duty in the
sum of 0.25 per cent of the amount or value awarded but not
exceeding a maximum of $25.

13.5 Are there any restrictions on third parties, including
lawyers, funding claims under the law of Bermuda?  Are
contingency fees legal under the law of Bermuda?  Are
there any “professional” funders active in the market,
either for litigation or arbitration?

Section 96 of the Barristers’ Code of Professional Conduct provides
that, except in respect of undefended debt collections or to the
extent permitted by Bar Council, Bermuda counsel shall not enter
into contingent fee arrangements where the fees charged depend
upon the results of the case, or consist of a pre-arranged share of
money recovered on behalf of the client.  It is unlikely that this
restriction would apply to overseas counsel conducting arbitrations
in Bermuda.  A recommendation for the introduction of conditional
and/or contingency fee arrangements is being actively considered
by the Bermuda Bar Association. The involvement of professional
third party funders is becoming more prevalent in Bermuda. In
Stiftung Salle Modulable and another v Butterfield Trust (Bermuda)
Limited [2014] SC (Bda) 14 the plaintiff procured funding in return
for approximately 40 per cent of any damages recovered.  The
Court declined to follow “antiquarian” authorities, and observed
furthermore that fair trial rights guaranteed by the Bermuda
Constitution suggested that funding arrangements should be
encouraged rather than condemned in Bermuda.

14 Investor State Arbitrations

14.1 Has Bermuda signed and ratified the Washington
Convention on the Settlement of Investment Disputes
Between States and Nationals of Other States (1965)
(otherwise known as “ICSID”)?

Yes, it has.

14.2 How many Bilateral Investment Treaties (BITs) or other
multi-party investment treaties (such as the Energy
Charter Treaty) is Bermuda party to?

Bilateral Investment Treaties with the following countries have
been extended by the United Kingdom to Bermuda: (i) Grenada; (ii)
Guyana; (iii) Bolivia; (iv) Hungary; and (v) Tunisia.

14.3 Does Bermuda have any noteworthy language that it uses
in its investment treaties (for example in relation to “most
favoured nation” or exhaustion of local remedies
provisions)?  If so, what is the intended significance of
that language?

As an overseas territory of the United Kingdom, treaty language is
largely negotiated by the UK.
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14.4 What is the approach of the national courts in Bermuda
towards the defence of state immunity regarding
jurisdiction and execution?

Bermuda has not introduced legislation equivalent to the United
Kingdom Sovereign Immunity Act 1978.  Accordingly, the common
law rules governing the defence apply.  It is likely that the Bermuda
court will give effect to state immunity where circumstances
require.

15 General

15.1 Are there noteworthy trends in or current issues affecting
the use of arbitration in Bermuda (such as pending or
proposed legislation)?  Are there any trends regarding the
type of disputes commonly being referred to arbitration?

Bermudian insurers and reinsurers routinely include arbitration
agreements in the many thousands of (re)insurance policies issued
in the Bermuda market annually.  Typically, these provide for
arbitration in Bermuda (under the 1993 Act) or for arbitration in
London (under the English Arbitration Act 1996).  It is common for
insurance policies issued in Bermuda to adopt New York law as the
substantive law of the contract, but to adopt Bermuda or English
law to govern procedural matters.  There has been recent discussion
about the suitability of arbitration as a means for resolving disputes
relating to private trusts. 

15.2 What, if any, recent steps have institutions in Bermuda
taken to address current issues in arbitration (such as
time and costs)?

A continuing trend in the Bermuda insurance market has been to
allow the insured to determine the venue for any arbitration hearing,
subject to a defined choice of venues (e.g. Bermuda, England or
Canada).  However, in such cases, the Bermuda or English
arbitration statute continues to apply.  Despite some pressure from
insurance brokers, the Bermuda insurance market has been resistant
to abandoning arbitration clauses or to agreeing to arbitration in the
United States. 

There is anecdotal evidence that the decision of the European Court
of Justice in West Tankers Inc v Allianz SpA (formerly Riunione
Adriatica di Sicurta SpA) [2008] 2 Lloyd’s Rep 661 has caused
some insurers to adopt Bermuda over London as the seat of an
arbitration where the insured (or one of its subsidiaries) is either
domiciled in the European Union, or there otherwise exists a risk it
may commence coverage litigation somewhere in the European
Union in breach of the arbitration agreement.

At least one insurer in Bermuda has modified its arbitration clause
so as to mitigate the effect of the “loser pays” costs “rule” in
Bermuda arbitrations by providing that the insurer will not seek
recovery of its costs in a coverage dispute unless the insurer
succeeds on all matters in dispute. This modification would not be
permitted under the English Arbitration Act.  
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