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Breaking Developments in
Washington Insurance Law

Court Puts Teeth
(Well, Tusks, Actually)
Into Duty to Defend

Introduction

In a close, 5-to-4 decision that yielded two sharply
worded dissents, the Washington Supreme Court
reversed the Court
of Appeals and held
that the insurer
breached its duty to
defend a dentist
who played a
practical joke in
Woo v. Fireman’s
Fund Ins. Co.
Though the insurer
has moved for ! .
reconsideration, and the Complex Insurance Claims
Litigation Association has filed an amicus curiae brief
in support of that motion, the prankster dentist may
well laugh all the way to the bank following
reinstatement of his bad faith verdict.

Boorish Behavior Wins Big

Woo is an oral surgeon and regularly teased his then-
assistant, Tina Alberts, about the potbellied pigs she
raised. When Alberts chipped one of two baby teeth
that had never been replaced, Woo agreed to replace
them with implants. Temporary partial bridges —
called “flippers” — were to be used after the teeth
were removed to allow the tissues to heal before the
implants were placed. Thinking he would play a
practical joke on Alberts, Woo ordered an extra set of
flippers shaped like boar tusks. After her teeth were
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removed, but while she was still under general
anesthesia, Woo and his staff removed her oxygen
mask, inserted the boar-tusk flippers, pried her eyes
open and took pictures. Woo then removed the boar-
tusk flippers, placed the normal flippers and
completed the procedure.

When Alberts later saw the photos, she sued. Woo
tendered the complaint to Fireman’s Fund, which
declined to defend after investigating the tender and
obtaining a coverage opinion. Woo brought a bad
faith action against his insurer, and settled the
Alberts’ suit for $250,000. The trial court in the
coverage action found on summary judgment that
Fireman’s Fund had breached its duty to defend under
three distinct coverages: the Professional Liability,
General Liability and Employment Practices
coverages. After a jury found that breach to have been
in bad faith and awarded Woo three times what he
paid Alberts, the insurer appealed. The Court of
Appeals reversed the summary judgment, finding
there had been no duty to defend Woo’s intentional,
non-business activity; that the damages of which
Alberts complained did not result from the “rendering
of dental services” as no conceivably legitimate
course of dental treatment includes boar tusks; and
that there is no wrongful termination tort based on
boorish behavior.

Woo petitioned the Washington Supreme Court for
review and it granted that request.

“Conceivably Covered” and the Policy Language

The Washington Supreme Court held that Fireman’s
Fund had a duty to defend Woo under two coverages,
(1) the Professional Liability coverage, and (2) the
General Liability coverage.

The Professional Liability coverage paid for all
“damages that result from the rendering or failure to
render dental services.” “Dental services” were
defined in the policy as “all services which are
performed in the practice of dentistry as defined in the
business and professional codes of the state where
you practice.” The Supreme Court noted that
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Washington’s code defines the practice of dentistry as
including the ownership, maintenance or operation of
an office for the practice of dentistry, and concluded
that the insertion of the boar’s tusks was “conceivably
covered,” as the joke happened in Woo’s office and
was performed on an employee.

The Commercial Liability coverage applied to bodily
injury caused by an occurrence. The policy defined
“occurrence” as an “accident,” which was, in turn,
defined as a “fortuitous circumstance, event or
happening that takes place and is neither expected nor
intended from the standpoint of the insured.” The
policy definition did not include “injury” within the
expected or intended clause, and the complaint
alleged only intentional conduct. Nevertheless, the
Supreme Court held that because the complaint was
not clear as to whether Woo had specifically intended
that his intentional actions would result in the
emotional distress Alberts suffered, the insurer had a
duty to defend.

The Commercial Liability coverage also applied to
personal injury if the personal injury was caused by
an offense “arising out of your business.” “Offense”
was defined in the policy as a “fortuitous, inadvertent
or mistaken business activity giving rise to
advertising injury or personal injury neither expected
nor intended from the standpoint of the insured.” The
Court judged the phrase “arising out of your
business” to be very broad and found a duty to defend
under this coverage provision as well.

Need for “On-Point” Case Law

Before declining the defense, the insurer had obtained
a coverage opinion that analogized the Alberts
complaint to two other cases. In one of those cases a
dentist had fondled his patient’s breasts while she was
under anesthesia and the reviewing court held there
was no duty to defend or indemnify because sexual
assault of a sedated patient could never be part of a
legitimate dental treatment program. Here, the
coverage opinion concluded that a finder of fact
would not find Woo’s conduct to be “dental services,”
but that “there is always a chance” a reviewing court
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would hold these cases pertain only to sexual
misconduct. Indeed, the Supreme Court so held. It
further held that because there was no allegation of
sexual assault in Woo, the cases relied upon were not
directly on point, and Fireman’s Fund had a duty to
defend in the face of “equivocal interpretation of case
law.”
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