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LinkedIn: What’s Your Policy ?

By Kimberly B. Malerba, Esq.

The prevalence of social media in today's society, both in and out
of the workplace, is undeniable, However, this continually emerging area
of the law s traught with perils. With that acknowledgment, companles
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must consider how and to what extent they wish to allow their employvees

to engage in sochal media during working hours, and what parameters they
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regardless of an emplovers desire to prohibit certain uses by its emplovees,
and as much as employers have a legitimate interest in controlling employ-
ees social media vse in order to limit disclosure of sensitive information
and to protect the company’s image, employers efforts to limit emplovees’
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use of social media has become a hot bed of potential liability. This liahility
largely stems from the National Labor Relations Board’s (“NLEE”) interest
in social media cases over the past several years.  The primary issue that
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= Restrictive Covenants (non-

iz implicated in the NLEBS actions involves Section 7 of the Mational La-

bor Relations Act ("NLEA™), which protects an employec’s right to engage
in concerted activities for the purpose of mutual aid and protection. Sig-

nificantly, the WLRA applies even if the company does not have any union
employees.

compete, non-solicitation) and

Unfair Competition
= Protection of Trade Secrets,
Proprietary Information and
A interesting issue, which we had previously confronted in our practice, but which has now
been litigated, is whether and to what extent a company can prevent & former emplovee from identi
|'\:.'II'I¥| himselt as a current COMprANY QII'II,'I‘II.'\:,'{'\_' on social media, In the federal court case, the I.',"rrll,'lll:-:.{'l
brought claims against a former employee for fraudulent misrepresentation, among other things, asa
result of his refusal to remiove the company as his current employer on social media, including Linke
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hecanse the former employee has disparaged the company to a customer while still employed. The
District Court dismissed those portions of the case and ruled that the emplover could not recover
against the emplovee notwithstanding that his profile had still not been changed several months after
he was terminated from the company.

= Employee Policy Manuals

* Family and Medical Leave

* Wage and Hour Requirements
« Employee vs. Independent

Ome way in which this issue might have been avoided was if the company had implemented an Contractor

appropriate social media policy that addressed such issues. The lesson to be learned from this case

is that it is essential that companies consult with counsel proficient in this area to craft a policy that
accomplishes the dual goals of protecting the employers” interests while still avoiding crossing the line
into liability for impinging upon emplovees' rights.
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For additional information on this

Last monith, the U5, Department of the Treasury and the 1RS re-
leased final regulations which delav specific deadlines for “applicable
large companies” and maodify certain responsibilities under the Afford-
able Care Act (the "ACA” or the "Act™), The Department alzo issued final
regulations implementing a 90-day limit on waiting periods for health
COVETAgE,

or any employment related issue,
please contact Kimberly Malerba,
or any other member of the
Employment Law Practice Group.
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VWAL 15 an appucanie arge company r

Under the ACA, "applicable large companies™ are those who em-
ploved at least 50 full-time emplovees (including full-time cquivalents
("FTEs")) the previous year. A full-time employee is one that works on
average at least 30 hours per week or at least 130 hours per calendar
month.

The hours worked by all remaining employees (Le. those working less than 30 hours per
week that month) are added together and divided by 120 to determine the number of FTEs for
that month. Then, the total number of FTEs and full time employees for each month are added up
and divided by 12, If the sum for the year exceeds 50, the employer may be considered an applica-
ble large company so long as the following two situations do not apply:

a. the emplover’s workforce exceeds 50 full-time employees for 120 days or fewer during the
calendar vear, and

b. the employees in excess of 50 emploved during such 120-day period were seasonal work-
ers,

Ermplovers will use information about the number of emplovees emploved during 2014 to
determine whether they employ enough employees to be an applicable large employer for 2015,
Employers with fewer than 50 full time employees (or FTEs) are exempt from the employer man-
date under the ACA,

Changes to deadlines for companies with 50 - 99 employees

The final regulations delay the implementation of the employee shared responsibility penalty
provisions (commaonly referred to as the “pay or play™ requirement or the “emplover mandate™)
for companies with 50 - 99 full time employees lor FTEs) from 2005 to 2016, This is intended to
provide transition relicf to companies with fewer than 100 employees.

To be eligible for this extension, an employer with an average of 50 to 99 employees on busi-
ness days during 2014 must not:

a. reduce the size of its workforce between now and December 31, 2014 in order to qualify
for the transition relief {reduction of hours for bona fide reasons is permissible); or

b. eliminate or materially reduoce the health coverage it currently offers to employees be-
tween now and December 31, 2014,

Changes te deadlines for companies with 100+ employees

Companies with 100 or more [ull time employees will still be subject 1o the employer man-
date on January 1, 2015, However, instead of requiring that employers offer coverage to 95 percent
of their full time employees 1o avold penalties, the new regulations reduce that percentage o 70
percent. The requirement for large companies to cover 95 percent of its employees will go into
effect in 2016,

Limiting the waiting period for health care coverage

The fimal regulations prohibit group health plans or group health insurance issuers from im-
posing a “waiting period” that exceeds 90 days after an employee iz otherwise eligible for coverage,
A “waiting period” s defined as the period that must pass with respect to an individual hefore the
individual is eligible to be covered for benefits under the terms of the plan.

To ensure that eligibility conditions based solely on the passage of time are not used to
evade the waiting period limit, the rules state that such conditions cannot exceed 0 days, Other
conditions for eligibility are generally permissible, such as meeting certain sales goals, carning a
certain level of commission, or successfully completing an orientation period. Further, employers
may require emplovees to complete a certain number of howrs prior to becoming eligible so long
as that prerequisite is capped at 1,200 hours,

This limitation applies to group health plans and group health insurance issuers for plan
years beginning on or after January 1, 2015, For plan years beginning in 2014, the Department will
consider compliance with either the proposed regulations or these final regulations to constitute
compliance with the Act.

Other modifications

The final regulations also clarity the methods used for caleulating the number of employees
for purposes of penalty determination (Le. the safe harbor look-back measurement/stability peri-
od method}, Further, it clarifies whether certain types of employees - including volunteers, edu-
cational employees, seasonal employees, student workers in work-study programs, adjunct faculty
- are considered “full time”™ for purposes of the mandate.

In our next Alert, we will address the methods discussed above, applicable penalties and
other related issues, Stay tuned!
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