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Claims Under The New Jersey Products Liability
Act Not Permitted In Two Recent Appellate
Division Cases Involving Purely Economic Losses In
Connection With The Purchase Of Homes
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In two recent decisions, the New Jersey Appellate Division made clear
that purchasers of homes from the original owners cannot sue the
manufacturer of an exterior siding product for the home under the New
Jersey Products Liability Act, N.J.S.A. 2A:58C-1 to -11 (“NJPLA”) if they
suffer only economic losses. In addition, the purchasers also cannot
assert a claim under the New Jersey Consumer Fraud Act, N.J.S.A. 56:8-1
to -184 without some evidence of representations or concealments from
the manufacturer made to them regarding the product. These two
decisions should cause home buyers to be especially diligent when
reviewing their home inspection reports, as they now may be precluded
from asserting tort claims against the manufacturer of faulty or defective
products or systems, and will have to rely primarily on contract claims
against sellers for relief.

In Marrone v. Greer & Polman Construction, Inc., 405 N.J. Super. 288
(App. Div. 2009) and Dean v. Barrett Homes, Inc., 406 N.J. Super. 453
(App. Div. 2009), the Appellate Division addressed similar claims by
homeowners regarding the Exterior Insulation Finish System, or EIFS,
siding that was applied to each of their houses. EIFS is a system that
incorporates foam insulation panels, reinforced mesh and a textured
finished coating to the siding of the house. The finished product
resembles a stucco finish. In both cases, the Marrones and the Deans
purchased their homes from the original homeowner.



Both houses were built in 1995. The Marrones purchased their home in
2003 and the Deans purchased their home in 2002. Each homeowner
later developed problems with the EIFS siding. Each party then sued,
among others, the EIFS manufacturer, the subcontractor who applied the
EIFS, and the general contractor who built the house. Neither the
Marrones nor the Deans sued either of the sellers of the homes. The
buyers each settled with the general contractor and subcontractor,
leaving only the tort claims against the manufacturer of the EIFS product
for disposition by the Court.

The Marrones and Deans each ultimately discovered that the EIFS siding
on their homes was defective and had caused damage to the EIFS itself,
as well as damage to the roof, soffits, sheathing, framing, substrate of
the house, windows and doors. Although it is not stated how much the
Marrones spent to repair the EIFS on their home, the Deans spent
approximately $150,000 replacing the siding and other work to the
exterior and interior of the house. Neither the Marrones nor the Deans
alleged that the EIFS caused any personal injury or damage to anything
other than their homes.

The Appellate Division affirmed the granting of summary judgment on
each of the NJPLA claims based on the ‘economic loss’ doctrine. The
Court in Marrone defined economic loss as “the diminution in value of
the product because it is inferior in quality and does not work for the
general purpose for which it was manufactured and sold.” The Appellate
Division concluded that actions where a purchaser is claiming damage to
the product itself, rather than any personal injury or damage to other
property, are better suited for contract claims, rather than tort claims,
such as a claim under the NJPLA.

The Appellate Division emphasized the policy decisions underlying tort
and contract principles and concluded that “the policy behind contract
law ‘operated on the premise that the contracting parties, in the course
of bargaining of the terms of the sale, are able to allocate risks and
costs of the potential nonperformance.” The Appellate Division determined
that rather than pursue the tort claim under the NJPLA, the Marrones
and the Deans had the opportunity to negotiate with each of the sellers
over the EIFS siding, by either walking away from the deal or insisting
that the sellers remediate the EIFS defect. Each of the sellers did not



take that action and they were not then permitted to pursue a claim
against the manufacturer in tort.

Each of the Marrones and the Deans argued that the EIFS siding did
cause damage to “other property” far beyond just the EIFS itself. They
each claimed damage to other parts of their houses, including the roof
and soffits, windows, doors, sheathing and wood framing. The Appellate
Division in both Marrone and Dean found that these other parts of the
house were all component parts of the house and not separate from the
EIFS. The Appellate Division concluded that the buyers purchased a
house, not the components parts separately, and any damage to the
other component parts of the house were still damage to the “product”
itself. As a result, those claims did not take the cases outside of the
economic loss doctrine and summary judgment was still appropriate.

A consequence of these two decisions is that it is incumbent upon
buyers to negotiate with sellers over problems that may arise from EIFS,
or any other potential system or product of a house, at the time of the
sale, rather than waiting and asserting a tort claim if something later
goes wrong.
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