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In Endurance American Specialty Co. v. Lance-Kashian & Co., 2011 WL 5417103 (E.D.Cal. 

Nov. 8, 2011), the District Court held that an insurer properly allocated defense costs and set 

reasonable defense counsel rates. 

  

Endurance American Specialty Company issued a "Professional, Management, Employment 

Practices, and Fiduciary Liability Insurance Policy" to Lance-Kashian & Company.  In an 

underlying action, Lance-Kashian, its directors and officers, and Lance-Kashian's sister 

company, River Rock Properties III (RRP III), were sued by Gottschalks Inc. Gottschalks 

essentially alleged that the defendants had "wrongfully interfered with Gottschalks' efforts to 

assign its limited partnership and leasehold interests[,]" among other things. The insureds 

tendered the underlying action to Endurance for a defense and indemnity and  requested 

Endurance's permission to use Cozen O'Connor to defend the suit.  RRP III was not an 

insured under the Endurance policy. 

  

In response, Endurance issued a reservation of rights letter stating that it was "entitled to 

select defense counsel" as per the policy's terms and conditions.  Endurance observed that 

Cozen O'Connor's rates were "substantially higher" than Endurance's generally accepted 

rates, and noted that RPP III – which Cozen O'Connor was apparently already representing – 

was not an insured.  Nonetheless, Endurance indicated that it would be "willing to forego its 
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contractual right to select defense counsel" and would consent to Cozen O'Connor, but only at 

reduced hourly rates.  Endurance also stated that it would only reimburse one-third of Cozen 

O'Connor's invoices, on the basis that non-insured RRP III was the "true target" of the 

litigation.  In the months that followed, counsel for Endurance repeatedly followed up with 

Lance-Kashian to determine whether the insureds were agreeable to the proposed terms.  

Lance-Kashian's president and chief executive officer responded by stating: "I have my hands 

full and I'm trying to settle this case – tell them [Endurance] to stay cool."  Ultimately, 

Endurance surmised that the insureds wanted to keep Cozen O'Connor as counsel, and 

advised Lance-Kashian that it would "reimburse defense costs at rates set forth in our 

[reservation or rights] letter[.]" 

  

Roughly a year later, the underlying action resolved with neither the insureds, nor RPP III, 

making a payment in connection with the settlement, but a dispute arose regarding the extent 

to which the policy covered the $1.5 million in defense fees and costs.  The policy contained 

an allocation provision that stated in relevant part that "the [Insurer] shall not seek to allocate 

with respect to Claim Expenses and shall pay one hundred percent (100%) of Claim Expenses 

so long as a covered matter remains within the Claim."  Relying on this language, the insureds 

contended that Endurance's one-third (the insureds) to two-thirds (RRP III) allocation was 

improper, and that Endurance was liable for the entire $1.5 million in defense fees and costs.  

The insureds also contended that they never agreed to Endurance's proposal, because their 

silence – that is, management's "stay cool" comment – could not be construed "as acceptance 

of the ROR letter's defense arrangements." 

  

In the ensuing coverage action, the District Court entered summary judgment in favor of 

Endurance. The court concluded that the policy's allocation provision "does not obligate 

Endurance to pay RPP III's Claim Expenses."  Rather, it simply "obligates Endurance to pay 

100 percent of Claim expenses attributable to the insureds."  Endurance had advocated a one-

third allocation to the insureds "given that Gottschalks' complaint attributed to RPP III the 
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majority, if not all, of the liability[,]" and the insureds did not challenge that allocation.  In 

addition, the court found that Endurance and the insureds had "reached a mutual agreement 

as to selection of ... Cozen O'Connor in that Endurance expressly agreed to their selection and 

the insureds used [the firm]."  Thus, the court held that Endurance's allocation and it setting of 

a reduced hourly rate for Cozen O'Connor were proper. 
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