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CFPB Publishes Proposed Mortgage Servicing Standards. On September 17,
the Consumer Financial Protection Bureau published in the Federal Register a
series of rules proposed last month under the Truth in Lending Act and the Real
Estate Settlement Procedures Act that would impose new requirements on all
residential mortgage servicers. The CFPB's proposed rules would incorporate
elements of many of the servicing standards contained in the various enforcement
action settlements with major servicers over the past two years, including standards
regarding periodic statements, force-placed insurance, single point of contact and
loss mitigation procedures. Public comment is due on the core aspects of the
proposed rules by October 9, 2012. BuckleySandler has prepared a Special Alert
that provides a detailed review of the CFPB's proposed servicing rules.

FDIC to Host Teleconferences on CFPB Proposed Mortgage Rules. On
September 18, the FDIC announced in Financial Institution Letter FIL-39-2012that it
plans to host two teleconferences in the coming weeks to discuss the CFPB's
mortgage-related proposed rules. The teleconferences will be conducted by staff
from the FDIC's Division of Depositor and Consumer Protection and are being
offered to officers and employees of FDIC-supervised institutions. The first call will
take place on September 27, 2012 and will cover (i) mortgage origination
standards, (ii) appraisals for "higher-risk” mortgages, (iii) ECOA appraisal
requirements, and (iv) mortgage servicing standards. On October 10, 2012, FDIC
staff will discuss (i) RESPA/TILA mortgage disclosure integration, (ii) qualified
mortgages and the ability to repay standard, (iii) escrow requirements for "higher-
priced mortgage loans”, and (iv) high-cost HOEPA loans.
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CFPB Director Testifies Before House Committee, Promises CARD Act Ability
to Repay Rule. On September 20, CFPB Director Richard Cordray appeared
before the House Financial Services Committee in connection with the CFPB's
Semiannual Report issued July 30, 2012. During the House hearing the Director
faced questions on topics covered during prior committee hearings, including (i) the
status and potential impact of the CFPB's qualified mortgage/ability to repay (QM)
rule, (ii) whether that rule will provide a safe harbor or a rebuttable presumption, (iii)
whether the CFPB will commit to a definition of "abusive" practices, and (iv)
whether the CFPB will raise the threshold for banks exempt from compliance with
new CFPB remittance rules. Mr. Cordray reiterated that the QM rule will be finalized
before the end of 2012, and that while the final regulations are still under
consideration, the CFPB intends to provide bright line standards to help limit
litigation risk. He continued to avoid offering a definition or description of abusive
practices and did not express a willingness to revisit the remittance standards. Mr.
Cordray also revealed that the CFPB has determined that it cannot resolve through
the issuance of guidance a problem with the application of the Federal Reserve
Board's credit card ability to repay rule that is restricting access to credit for stay-at-
home spouses. Mr. Cordray committed to releasing a proposed rule to remedy the
problem prior to Congress' return following the November elections.

CFPB Readies for Launch of Short-Form Credit Card Agreement Pilot
Program. On September 18, the CFPB published a Notice and Request for
Comment on information it plans to collect with regard to a pilot program designed
to test a short-form credit card agreement. The CFPB announced last year its plan
to partner with Pentagon Federal Credit Union to test its prototype agreement. The
recently-published notice indicates that Pentagon Federal Credit Union will begin
sending the short-form agreement to new cardholders in the fourth quarter of 2012
and the first quarter of 2013, and that the CFPB plans to conduct qualitative
research through surveys of new cardholders. Parties interested in commenting on
the CFPB's proposed research have through October 18, 2012 to do so.

FBI Warns Financial Institutions About New Cyber Threats. On September 17,
the FBI, together with the Financial Services Information Sharing and Analysis
Center and the Internet Crime Complaint Center, issued a fraud alert to advise
financial institutions of a new trend in which cyber criminals steal financial institution
employee credentials for subsequent use in conducting wire fraud. The alert
identifies spam and phishing emails as the primary method by which outsiders have
obtained employee credentials, and notes that small and medium sized banks and
credit unions have been the most targeted institutions to date. The fraudsters also
have stolen administrative credentials to third-party services and have used those
credentials to circumvent financial institutions' authentication methods. Once
obtained, the credentials have been used to conduct unauthorized wire
transactions. The alert notes that in some instances the unauthorized transactions
have been preceded by a denial of service attack against the institution's public

BuckleySandler LLP

www.buckleysandler.com



http://www.buckleysandler.com/
http://www.buckleysandler.com/
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69mtqFiq7gWqcSChR8esNBr3Kj6JMbBWnY9ctalAPpWfMyQ9rTiYUgzmkGsDr-FFzyiNmgwlmGYnBRi1sGHyqulP59N3unyqz9k0fSo_PYghRUug-vHicEhikDpUouL2mG-nHRrqTDz0_ktoxFk7jvinEK4117WIi51OLYPh8lEhlx8zyA0suzy
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69mtqFiq7gWqcSChR8esNBr3Kj6JMbBWnY9ctalAPpWfMyQ9rTiYUgzmkGsDr-FFzyiNmgwlmGYnBRi1sGHyqulP59N3unyqz9k0fSo_PYghRUug-vHicEhikDpUouL2mG-nHRrqTDz0_ktoxFk7jvinEK4117WIi51OLYPh8lEhlx8zyA0suzy
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_0ZAlj7BQKzMRZ0LMGMjI6VhG3p7E9yY8TwWVBRPelJ1-qBnMYn7N9Phx94-siNxF0fiHE1u58DbPk6NYOmUHE_0jEt43K8Tipmm-WNSdWoFtmqWEocC0iInduss9CTtokkq5B6zG0_uFClKBNPFWxC5rsejqBWFo=
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu68MvnTE5EwuD2NV6366mhVP6oPv6Wgyob4aGus6Aaf_HdMPNNNI8CqUojFwHjGwhNd9Ms6DXFSjLVLeS9j-dFlVKVKvi6Q0J-9T4mfk1jOhsDuuBeUxIgQshRO01UgKGk_dVKXDeS0EG4UNNOO55rVtR1bmilMyEmM2dSpNoUdv7Q==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu68MvnTE5EwuD2NV6366mhVP6oPv6Wgyob4aGus6Aaf_HdMPNNNI8CqUojFwHjGwhNd9Ms6DXFSjLVLeS9j-dFlVKVKvi6Q0J-9T4mfk1jOhsDuuBeUxIgQshRO01UgKGk_dVKXDeS0EG4UNNOO55rVtR1bmilMyEmM2dSpNoUdv7Q==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69aIuxVGEatypOm-_UQ6dfbF94-XOqAY-Z-7zTBahzQoGhlkX35mnWb2Qg2awFS0nbZJkaYJOu4R_nGe9OzAcvomPXu0BVIUu5ZNwKgjEoR8vr_tki3_0xC9yoLmvZndrcv5GwSBCsUHZWNTrhNiagMPZC9yqZoS0V6eHWMHYrkjmQscpM1u8rOu-TnCtKxrGA4sl4fuCj9p2uMSTudG9aslSB0u-iZUEzjl_iEDRLsXM1DNet1-0uo
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu68ypnBWedMNPNnfgv47KUJZtz--TkcB2j89jgLrY6zXR0JGTuyaAG8_FWQli7s6FZyKAHz2iIhfg_pnlpaBJIMmbVlWNP9rmqF3vo7IwMUI3yPGK6bAyC4vthWWoAu7foyeNrCqSwVKSpZWFcBjYTCi7EX_1aCr4L-DT1P-oVFvrgBIpSahLisc_HFPNU1VPjkgFAygofvOKQ==

M Buckley
Sandler .. InfoBytes

website, which may have served as cover for the illicit activity by distracting the
institution's personnel responsible for detecting unauthorized activity.

FFIEC Releases 2011 HMDA Data. On September 18, the Federal Financial
Institutions Examination Council (FFIEC) released data collected in 2011 under the
Home Mortgage Disclosure Act (HMDA). The data include information on loan
amount, loan type and purpose, property type and location, pricing, and applicant
characteristics. The FFIEC release notes that the 2011 data reflect that (i) the
FHA's share of first-lien loans declined in 2011, but there remains a heavy reliance
on the FHA program, (ii) only a small minority of first lien loans had APRs above
the loan price reporting thresholds, and (iii) for conventional home-purchase loans,
black and Hispanic white applicants experienced higher denial rates than non-
Hispanic white applicants, similar to in prior years. While examiners consider
HMDA data when assessing lender compliance with fair lending laws, the FFIEC
cautions that such data do not include many potential determinants of
creditworthiness and loan pricing, such as the borrower's credit history, debt-to-
income ratio, and the loan-to-value ratio.

FHFA Inspector General Publishes Two Reports. On September 18, the
Inspector General (IG) for the FHFA published a report on the FHFA's oversight of
management of high-risk sellers and servicers by Fannie Mae and Freddie Mac
(the Enterprises). The high-risk seller/servicer report presents a review of the
Enterprises' high risk counterparties and noted that more than 300 are on the
Enterprises’ watch lists while more than forty have been blocked from doing
business with the Enterprises. To better manage counterparty risk, the IG
recommends that the FHFA promulgate standards for the Enterprises to develop
contingency plans for handling a large seller/servicer's failure, and that the FHFA
finalize its proposed guidance for FHFA examiners to use in assessing the
Enterprises' contingency plans.

On the same day, the FHFA IG published a report regarding Fannie Mae's
purchase and transfer of certain mortgage servicing rights on approximately
384,000 loans for roughly $512 million. The IG determined that the amount paid
was consistent with other such purchases made as part of a Fannie Mae program
through which Fannie Mae transferred mortgage servicing rights from a regular
servicer to a specialty servicer. While it determined that Fannie Mae did not
overpay for the servicing rights in context, the IG recommended that the FHFA (i)
consider requiring the Enterprises to seek approval for high costs initiatives, (ii)
ensure additional scrutiny of pricing of future significant servicing transactions, (iii)
reevaluate the Fannie Mae transfer program, and (iv) follow through with Fannie
Mae's implementation of prior FHFA directions regarding the purchase and transfer
of mortgage servicing rights.
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FinCEN Plans Roundtable on Customer Due Diligence Proposal, Releases
Materials from July Hearing. On September 17, FInCEN announced that it will
host a roundtable discussion on its proposed customer due diligence requirements
on September 28, 2012 in Chicago, lllinois. The announcement identifies a series
of "key issues" on which the roundtable discussion will focus, including (i) how
institutions currently identify, collect, and verify beneficial ownership information, (ii)
the costs associated with collecting and verifying such information, and (iii) how
institutions currently conduct due diligence on trust accounts. Last week, FINnCEN
released a summary of a public hearing held in July on its customer due diligence
proposal. The summary provides the final agenda for the hearing, a general
summary of topics covered, and statements and other materials submitted for the
record.

FinCEN Publishes Form for Electronic Reporting of Cash Payments. On
September 19, FINCEN announced the availability of electronic reporting of cash
payments. Under the Bank Secrecy Act any person engaged in a trade or business
that, in the course of that trade or business, receives more than $10,000 in cash in
one transaction or in two or more related transactions is required to report such
transactions. FINCEN encourages covered persons to begin using the new
electronic Form 8300 to report cash payments. FINCEN will continue to accept
paper filings of Form 8300 for the near future, but eventually will require electronic
filing of all reports.

U.S. FCPA Guidance Expected Soon. The DOJ is expected to release soon
guidance on compliance with the FCPA, which originally was promised in
November 2011 by Assistant Attorney General for the Criminal Division Lanny
Breuer. Recent FCPA settlements obtained by the DOJ set the stage for the
guidance and provide companies with insight as to what the guidance likely will
include. For example, as part of its recent $60 million FCPA settlement, Pfizer
agreed to a detailed series of FCPA-specific compliance undertakings, augmenting
the more general rendition of program elements. The Pfizer deferred prosecution
agreement (i) details the structure of the company's compliance program staffing
and oversight, (ii) mandates the maintenance and content of certain anti-corruption
policies and procedures, (iii) provides mechanisms and resources for internal
compliance reporting, (iv) requires annual company-wide, corruption-related risk
assessments and five market-specific proactive compliance reviews annually, (v)
requires thorough corruption-risk diligence prior to acquisitions, (vi) describes a
program of third-party diligence and control, and (vii) directs a program of biennial
training for specific personnel and directors, and a three-year training rotation for
certain third parties. The BuckleySandler FCPA Team has prepared a Client
Update on the expected guidance, which includes a link to a checklist of the entire
list of "Enhanced Compliance Obligations", allowing compliance counsel to conduct
a quick cross-check of their company's existing compliance program elements.
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NIST Finalizes Information Security Risk Assessment Guidelines. On
September 18, the National Institute of Standards and Technology released a final
version of its risk assessment guidelines, which are designed to advise all types of
government and private organizations-including financial institutions-about
information security risks and information technology infrastructures. The Guide for
Conducting Risk Assessments provides guidance regarding (i) threats, (ii)
vulnerabilities, (iii) impact to missions and business operations, and (iv) the likely
threat of exploitation of vulnerabilities in information systems and their physical
environment to cause harm or adverse consequence.

House Member Introduces Eminent Domain Bill. Last week, Representative
John Campbell (R-CA) introduced a bill, H.R. 6397, that would prohibit Fannie Mae
and Freddie Mac from buying mortgages originated in localities that employ
eminent domain to rescue borrowers from their underwater mortgages by seizing
the loans and selling them to private investors to be restructured. The FHFA
currently is considering its options for responding potential action by localities
absent legislative intervention.

Fannie Mae and Freddie Mac Implement Numerous Selling Updates,
Announce Appraisal Submission Enhancements. On September 14, Freddie
Mac issued Bulletin 2012-19, which implements changes to the requirements for
Relief Refinance Mortgages announced on July 31, 2012. The Bulletin also notifies
sellers that (i) Freddie Mac no longer is purchasing balloon/reset mortgages, (ii) the
Selling Guide has been updated to reflect that at least one borrower on a refinance
must have held title and resided in the property for the prior twelve months, and (iii)
several requirements for the Selling System Servicing Released Sales Process
have been updated and revised.

Also on September 14, Fannie Mae announced in Selling Guide Announcement
SEL-2012-09 numerous enhancements to the underwriting and documentation
policies for Refi Plus and DU Refi Plus loans, including to (i) reduce representation
and warranties, (ii) provide an alternative to income verification for certain payment
changes, (iii) reduce income and assets documentation, and (iv) provide an
alternative qualification method when removing a borrower.

On September 18, Fannie Mae and Freddie Mac announced that the appraisal
submission process through the Uniform Collateral Data Portal will be enhanced on
October 7, 2012.

HUD Plans New Reverse Mortgage Platform. On September 11, HUD
announced the launch of a new platform to manage its home equity conversion
mortgage portfolio. Mortgagee Letter 2012-17advises mortgagees of the new
system and related claim enhancements, and directs mortgagees to additional
information about the new online platform.
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Fannie Mae Names New General Counsel. On September 18, Fannie Mae
announced that Bradley Lerman will join the company on October 1, 2012 as
Executive Vice President, General Counsel, and Corporate Secretary. Mr. Lerman
previously was associate general counsel and chief litigation counsel at Pfizer, Inc.
Prior to his work at Pfizer, Mr. Lerman was in private practice, focusing on white
collar defense, product liability, and securities litigation. Before that he served as
Assistant U.S. Attorney for the Northern District of Illinois.

NCUA Board Member Announces Resignation. On September 20, NCUA Board
Member Christiane Hyland announced her resignation effective October 5, 2012.

COURTS

Massachusetts Federal Court Reverses Prior Certification of Class in Fair
Lending Case. On September 18, the U.S. District Court for the District of
Massachusetts decertified a class of borrowers who allege that their mortgage
lender violated the Equal Credit Opportunity Act and the Fair Housing Act by
allowing its brokers to impose charges not related to a borrower's creditworthiness.
Barrett v. Option One Mortg. Corp., No. 08-10157, 2012 WL 4076465 (D. Mass.
Sep. 18, 2012). The borrowers claim that the lender's policy had a disparate impact
on African-American borrowers who allegedly received higher rates than similar
white borrowers. In March 2011, the court certified this class of borrowers, holding
that the plaintiffs demonstrated commonality sufficient for class certification based
on a statistical analysis comparing APRs paid by white and African-American
borrowers that appeared to show slightly higher APRs for minority borrowers.
Subsequent to the court's March 2011 decision, the Supreme Court held in Wal-
Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011) that a policy that allows local
units discretion to act can only present a common question if the local units share a
mode of exercising that discretion. Following the Supreme Court's decision, the
lender in this case moved to decertify the class. The court agreed with the lender
that the borrowers' statistical analysis based on aggregate data does not consider
each individual broker. The court held that the borrowers in this case lack
commonality because they cannot show that all of the lender's brokers exercised
discretion in the same way and granted the lenders motion to decertify the class.

Student Lender Agrees to Settle TCPA Collection Litigation. On September 17,
the U.S. District Court for the District of Washington approved a settlement entered
into between a student lender and a class of borrowers who alleged that the lender
violated the Telephone Consumer Protection Act (TCPA) by employing an
automated dialing system to place collection calls to borrowers' cell phones. The
lender and its affiliated companies agreed to pay $24 million to resolve the case
and avoid the costs of further proceedings, but the lender continues to vigorously
deny the allegations. According to counsel for the class, the settlement, which the
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parties have been negotiating since 2010, is the largest settlement to date under
the TCPA.

MISCELLANY

UK Court Holds Contract May Be Formed Through Series of Emails. On
September 3, an appeals court in the United Kingdom held that a contract of
guarantee executed in a series of emails duly authenticated by the electronic
signature of the guarantor is enforceable. Golden Ocean Group Ltd. v. Salgaocar
Mining Indus. PVT Ltd., No A3/2001/0440, 0438. In this case, a ship owner sought
to enter into a long-term charter of the ship with a mining conglomerate. The
shipping brokers negotiating the contract on behalf of the parties did so through a
series of emails. An early email contained the provision of guarantee, but the
guarantee was not explicitly restated in the final email that culminated the
agreement. The court held that under English law the emails at issue here properly
formed a contract, including the guarantee. The court added that the electronic
signature of the guarantor's agent on the culminating email is proper authentication
of the contract of guarantee contained in the earlier email, and that generally, "an
electronic signature is sufficient and that a first name, initials, or perhaps a
nickname will suffice." The court upheld the lower court's decision and dismissed
the appeal.

FIRM NEWS

Jeff Naimon will speak on a panel at the Mortgage Bankers Association's
Regulatory Compliance Conference on October 2, 2012. The panel is entitled
"Government Program and Secondary Market Changes and Challenges."

Melissa Klimkiewicz and Jon Langlois will speak on a live teleconference
sponsored by the National Business Institute on October 4, 2012. The presentation
is titted "HAMP, HARP, HAFA and FHA Update: Evolving Program Requirements
and Expectations." To register call (800) 931-3140 or visit the website, www.nbi-
sems.com.

James Parkinson will speak at the American Bar Association's International White
Collar Crime Conference in London on October 8, 2012. Mr. Parkinson's panel is
entitled "What Every General Counsel Needs to Know Regarding Compliance and
Internal Investigations."

Jonice Gray Tucker, Valerie Hletko, and Amanda Raines will present a webinar
sponsored by the California Mortgage Bankers Association on October 9, 2012.
Their remarks will focus on fair lending enforcement trends and related risk
assessments.

BuckleySandler LLP

www.buckleysandler.com



http://www.buckleysandler.com/
http://www.buckleysandler.com/
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6-DnG5sXgDEW45e8uAV45pckRjxeQ9sNcwhES3ABziT-KEbGGeYrFv_I1FfciK6bq76LDTXLFOkAHgPJ2LdnvQDK3d7eU_64Uc9HcFtH0T57wnoA9V9m9Oeo7cDdEifLUSBPzO0OwxV_pCNUN_VWD6i536zlCHch8RZFu4RAHuLQy9cfc6fpP2Lrse8VH-trW2TpPhy5nVfVc9WJ74Sn6nHq_Egw0fdEIWDoXFA0zuxKRtJk5mRu9jUOU0ttxM3l1BOkRxqOvqE6g==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6-DnG5sXgDEW45e8uAV45pckRjxeQ9sNcwhES3ABziT-KEbGGeYrFv_I1FfciK6bq76LDTXLFOkAHgPJ2LdnvQDK3d7eU_64Uc9HcFtH0T57wnoA9V9m9Oeo7cDdEifLUSBPzO0OwxV_pCNUN_VWD6i536zlCHch8RZFu4RAHuLQy9cfc6fpP2Lrse8VH-trW2TpPhy5nVfVc9WJ74Sn6nHq_Egw0fdEIWDoXFA0zuxKRtJk5mRu9jUOU0ttxM3l1BOkRxqOvqE6g==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69sHylgw4Me-oVW32Y4nXmhZX4UH8IiZhFVN5aJv7IcTdC-EUACvOuRXQv4g_2a1LTbZzSjZrwJQaiN-9Omy2E-suXEIz1ukSaZubWU9g5dM24nSPVxLKsAyJUtB2eFHQcJ-wUfNaIeODYGymfB-b-Eaye-n40UKpozaP36iAuybw==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_1uW3qhyGQVQrf44Jh_3Zzjvzra0D4yDRCE-c3x20IYMfQIFO1bp-uB9MblL5imkSlu6ReJr2GaLKJJaCPFSpVkw0wPJrBzOXZ11S0H7ovTmip6vBqk6yrCdGaATVw1MazbJcTttaRmvQP8qitCxKv
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_1uW3qhyGQVQrf44Jh_3Zzjvzra0D4yDRCE-c3x20IYMfQIFO1bp-uB9MblL5imkSlu6ReJr2GaLKJJaCPFSpVkw0wPJrBzOXZ11S0H7ovTmip6vBqk6yrCdGaATVw1MazbJcTttaRmvQP8qitCxKv
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu683WNiVRcztm0KJaqPf4iXNkRCDEkBJ8gQH3LMD5f7br5MB-qMzr3rbUqLdiha5msvXY9DiMEo-Si6pG0jS5CULpEncktel-FSQD2A9ZXOLzszafg93E4duQCssrI4MuZqg62JL9VV7qjXaV8ccunNk-rjqvkbfXGGSVeDZZ7y60Q==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu68Uj7lA-0A420vznp5HRLmpzreiD9HwjmdcYtZcGCOV1EpEQcEnEnidwxkhn6WHRqDiGjR1bYezJddvVBZRzfLyLwiGcQV0QDwaMcwaiOvIaKNq1ICGXhXvB-n1EaedQFrWocAaDTNjLmbn1HvqTHdasQhmg2d_vszT4JsC8dSeQI14JAwilcJ3
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69kGSEBUfj692S9ru7UhEkNOvwFuGiK_sl0sqx6j504PGBmokFiQjz66dslk8PtaYnVd6Rl1FqseJ9iq7toxfteFM8IoTmzXCI8ZGoxTQ2rhQ==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69kGSEBUfj692S9ru7UhEkNOvwFuGiK_sl0sqx6j504PGBmokFiQjz66dslk8PtaYnVd6Rl1FqseJ9iq7toxfteFM8IoTmzXCI8ZGoxTQ2rhQ==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6-5-SNatCDy9MT1DJ3LNckADN2MDcy9VW6VpIsi_3aXvRwxMuKOwicvzw76sEf9ZnSpaJumf4xIndnTXG9bzWwIKUTFU3R2e7A7FuwWGPw7cvw2rGiudm1zRXljn9i8qr8aIzxWPWFLEaCP0lBxgCk4-ydl1JmKStcVz3R0N3KHxw==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu680KcQ8CMDHniLODpTySOVH5IzbVOdB4-AjsZf4IMSqhTg3g--gLfCEgQm1f9wVqTx9kxXuOTy7Flwtxnou7OIP2kSAMpKgv87vlFoPgXseDHb8hdwoqBmocGpktfVK-WY0ZMkwYioGvVsgFgAeBqmYTV55A_4BFjw5KDReDoCoLd7NbdcPXB7DyHdydWliOtVQt2_7tq6MusUpB6uG9cbz
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu680KcQ8CMDHniLODpTySOVH5IzbVOdB4-AjsZf4IMSqhTg3g--gLfCEgQm1f9wVqTx9kxXuOTy7Flwtxnou7OIP2kSAMpKgv87vlFoPgXseDHb8hdwoqBmocGpktfVK-WY0ZMkwYioGvVsgFgAeBqmYTV55A_4BFjw5KDReDoCoLd7NbdcPXB7DyHdydWliOtVQt2_7tq6MusUpB6uG9cbz
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69aniKhT2LN2NfpcYOGPEGDkX3g2nMbWPIbZ513IkuZSlp92ny6rxQwrKdG8W84Q-WEw6F3BVD3kWZL32W-ZyAhn8x35ypvEzYLtv3d47K2IVysCSLga9yz49GrMRU6wbxjXKIcQz-v5SIsCoD0mgLUOjlXAMyK7K_JSrVqI2EIFw==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_E2zqiV6I37qIq3Z6rgxh5Ht9_n9jPOG1VlTueVaJLugwskPkFOFu5ZNWdSB5KtPEeBcabBffzW_a1C3weZ6ldUAld7FSTYwDzS-sSFfIogtTAAtmGZnSQCHFDIhRfybtU_7fTkUSXhnz-MDD9lE6La1yzOBKzKG50nTc3pwSNEQ==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6-_MF11iYhAltQpW1n7qnC8XEqDh__3dEk4FSyHn1kdNvETzJ6J3AKYNOASop25YL71Datyzd31gy46yYBtFhJFKWEO5FyR2505cz2IsJnlwnHEk6Hbs5F2s4vP9Q3I7BJE2ERLNXMZUS8TWcYpMxRTlACPKI3tZ-iKO84w-APnmA==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69H3TSq9LFMoeV_srhfx_opEeN1Yh_o26Tvpe7Tbh8UMCHCOpr3741pOupfYKNNlhY5_a1HCpaWJig-OrDkKFS81-10ZyoZDi-k3TWrM49MPNTfKhI9nL6xuLN0q9D5z7ECqdnUSs962xyVPwBzLZNoRpx6IgHZgXY=
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69H3TSq9LFMoeV_srhfx_opEeN1Yh_o26Tvpe7Tbh8UMCHCOpr3741pOupfYKNNlhY5_a1HCpaWJig-OrDkKFS81-10ZyoZDi-k3TWrM49MPNTfKhI9nL6xuLN0q9D5z7ECqdnUSs962xyVPwBzLZNoRpx6IgHZgXY=

M Buckley
Sandler .. InfoBytes

FINANCIAL SERVICE HEADLINES & DEADLINES FOR OUR CLIENTS AND FRIENDS

Jeff Naimon will be an instructor at the American Bar Association Consumer
Financial Services Committee's Third Annual National Institute on Consumer
Financial Services Basics on October 9, 2012. Mr. Naimon will be co-presenting on
the topic of fair lending with Patrice Ficklin, CFPB Assistant Director, Office of Fair
Lending and Equal Enforcement.

John Stoner will speak on a panel addressing "The Uniform Commercial Code and
the Mortgage Crisis" at the State Bar of California Annual Meeting on October 12,
2012. Mr. Stoner recently was appointed to the Commercial Transactions
Committee of the State Bar of California.

David Krakoff will participate on a panel at The American Bar Association's Fifth
Annual National Institute on the Foreign Corrupt Practices Act, being held October
17 - 19, 2012 at The Westin Georgetown. Mr. Krakoff's session on October 18,
2012 is titled "The Trial of an FCPA Case: Pitfalls and Pratfalls."

Thomas Sporkin will speak at the Securities Enforcement Forum 2012 on October
18, 2012, in Washington, DC. The Securities Enforcement Forum 2012 brings
together securities enforcement and white-collar attorneys, current and former
senior SEC and DOJ officials, in-house counsel and compliance executives, and
other top professionals in the field.

Margo Tank will speak at the ACORD Implementation Forum in Ft. Lauderdale, FL
on October 24, 2012. Ms. Tank's panel is titled "Guidelines for e-Signatures and e-
Delivery in the Insurance - Cutting through the Legalese."

David Krakoff, James Parkinson, Andrew Schilling, and Thomas Sporkin will speak
at the Commerce and Industry Group's seminar, "Anti-Bribery: The Changing Anti-
Corruption Environment in Key Jurisdictions" on October 24, 2012, in London. The
panel will examine recent developments in anti-corruption enforcement in the UK,
US, and Continental Europe; it will also consider best practices to identify and
mitigate exposure to corruption risk.

Margo Tank will speak at The Electronic Signature and Records Association's
Annual Conference, November 14-15, 2012, in Washington, DC. Ms. Tank's panel
will discuss electronic signatures and mobile technology.

David Krakoff will speak at ACI's Inaugural Summit on White Collar Litigation being
held January 23-24, 2013, in New York, NY. Mr. Krakoff will participate in the
session entitled "FCPA Case Review: A Hands-On Look at the Year in the FCPA
and What Litigators Need to Take Away."
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MORTGAGES

CFPB Publishes Proposed Mortgage Servicing Standards. On September 17,
the Consumer Financial Protection Bureau published in the Federal Register a
series of rules proposed last month under the Truth in Lending Act and the Real
Estate Settlement Procedures Act that would impose new requirements on all
residential mortgage servicers. The CFPB's proposed rules would incorporate
elements of many of the servicing standards contained in the various enforcement
action settlements with major servicers over the past two years, including standards
regarding periodic statements, force-placed insurance, single point of contact and
loss mitigation procedures. Public comment is due on the core aspects of the
proposed rules by October 9, 2012. BuckleySandler has prepared a Special Alert
that provides a detailed review of the CFPB's proposed servicing rules.

CFPB Director Testifies Before House Committee, Promises CARD Act Ability
to Repay Rule. On September 20, CFPB Director Richard Cordray appeared
before the House Financial Services Committee in connection with the CFPB's
Semiannual Report issued July 30, 2012. During the House hearing the Director
faced questions on topics covered during prior committee hearings, including (i) the
status and potential impact of the CFPB's qualified mortgage/ability to repay (QM)

BuckleySandler LLP

www.buckleysandler.com



http://www.buckleysandler.com/
http://www.buckleysandler.com/
tel:%28424%29%20203-1000
tel:%28424%29%20203-1000
tel:%28212%29%20600-2400
tel:%28212%29%20600-2400
tel:%28949%29398-1360
mailto:infobytes@buckleysandler.com
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_QPOgwIcKWQgl5y3K-MVLPW-27urbHnyjkhjSqE8TGen_A1FDDzxsUOO1DUUZMhNKH_lZNXB3D6I8Lfc_9aDr5O17VFJYcfopZPJJpc-RZUaR5NPKZzWn-_qd6Nq26hskynNIdIHDYLlF912WggNvR
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_QPOgwIcKWQgl5y3K-MVLPW-27urbHnyjkhjSqE8TGen_A1FDDzxsUOO1DUUZMhNKH_lZNXB3D6I8Lfc_9aDr5O17VFJYcfopZPJJpc-RZUaR5NPKZzWn-_qd6Nq26hskynNIdIHDYLlF912WggNvR
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_wl6GxsddJG5fIKFwGna3Y6-5BEfXGsgFaYPPhMzAQuKN5WlGG3EYb1PlYPnZueQL_od0UhkzaCtcaz2pc_oda6z8WGFySwLoUtwW53gYos5j2aJu2s9DREPbU-Qy8gpsWwdhz2F7lqQ==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_xVCBwI3uW45uBrSP085lQsXBqrb4V3CU3EPmwCZKyJss0itU8tbzZdNMBsL6HapXYRhIQcFeUOCKU5-rTnYEkFM7Elj9StJIjjTBKmBRUSIOSOSpEn9ahrt8fNBFBqL45aUZS_aLEV35r8sOpIWLqf8blKtPf0SpnHY26kQ0PyXpEFZnllkdC
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu68yI9fqQwO64rNzlqS2GWnpoqLYHCdBSS1SOW0zN3LKO1hrGArRDU2NQdctn_Xctt1PbOqZc8ON37v316mu8_WGs1QnftNk-2NxlTyL6woMcNcMweuf_LlV50LaKFpb6fq3NBpW6jvvoEkBvpRaJUaTxOklfNalvmlF8wLeRacXg9vBiYovEwqV8WsGzI0fugm2dfiWQxrixw==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69mtqFiq7gWqcSChR8esNBr3Kj6JMbBWnY9ctalAPpWfMyQ9rTiYUgzmkGsDr-FFzyiNmgwlmGYnBRi1sGHyqulP59N3unyqz9k0fSo_PYghRUug-vHicEhikDpUouL2mG-nHRrqTDz0_ktoxFk7jvinEK4117WIi51OLYPh8lEhlx8zyA0suzy
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69mtqFiq7gWqcSChR8esNBr3Kj6JMbBWnY9ctalAPpWfMyQ9rTiYUgzmkGsDr-FFzyiNmgwlmGYnBRi1sGHyqulP59N3unyqz9k0fSo_PYghRUug-vHicEhikDpUouL2mG-nHRrqTDz0_ktoxFk7jvinEK4117WIi51OLYPh8lEhlx8zyA0suzy
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_0ZAlj7BQKzMRZ0LMGMjI6VhG3p7E9yY8TwWVBRPelJ1-qBnMYn7N9Phx94-siNxF0fiHE1u58DbPk6NYOmUHE_0jEt43K8Tipmm-WNSdWoFtmqWEocC0iInduss9CTtokkq5B6zG0_uFClKBNPFWxC5rsejqBWFo=

M Buckley
Sandler .. InfoBytes

rule, (ii) whether that rule will provide a safe harbor or a rebuttable presumption, (iii)
whether the CFPB will commit to a definition of "abusive" practices, and (iv)
whether the CFPB will raise the threshold for banks exempt from compliance with
new CFPB remittance rules. Mr. Cordray reiterated that the QM rule will be finalized
before the end of 2012, and that while the final regulations are still under
consideration, the CFPB intends to provide bright line standards to help limit
litigation risk. He continued to avoid offering a definition or description of abusive
practices and did not express a willingness to revisit the remittance standards. Mr.
Cordray also revealed that the CFPB has determined that it cannot resolve through
the issuance of guidance a problem with the application of the Federal Reserve
Board's credit card ability to repay rule that is restricting access to credit for stay-at-
home spouses. Mr. Cordray committed to releasing a proposed rule to remedy the
problem prior to Congress' return following the November elections.

FDIC to Host Teleconferences on CFPB Proposed Mortgage Rules. On
September 18, the FDIC announced in Financial Institution Letter FIL-39-2012 that
it plans to host two teleconferences in the coming weeks to discuss the CFPB's
mortgage-related proposed rules. The teleconferences will be conducted by staff
from the FDIC's Division of Depositor and Consumer Protection and are being
offered to officers and employees of FDIC-supervised institutions. The first call will
take place on September 27, 2012 and will cover (i) mortgage origination
standards, (ii) appraisals for "higher-risk" mortgages, (iii) ECOA appraisal
requirements, and (iv) mortgage servicing standards. On October 10, 2012, FDIC
staff will discuss (i) RESPA/TILA mortgage disclosure integration, (ii) qualified
mortgages and the ability to repay standard, (iii) escrow requirements for "higher-
priced mortgage loans”, and (iv) high-cost HOEPA loans.

FFIEC Releases 2011 HMDA Data. On September 18, the Federal Financial
Institutions Examination Council (FFIEC) released data collected in 2011 under the
Home Mortgage Disclosure Act (HMDA). The data include information on loan
amount, loan type and purpose, property type and location, pricing, and applicant
characteristics. The FFIEC release notes that the 2011 data reflect that (i) the
FHA's share of first-lien loans declined in 2011, but there remains a heavy reliance
on the FHA program, (ii) only a small minority of first lien loans had APRs above
the loan price reporting thresholds, and (iii) for conventional home-purchase loans,
black and Hispanic white applicants experienced higher denial rates than non-
Hispanic white applicants, similar to in prior years. While examiners consider
HMDA data when assessing lender compliance with fair lending laws, the FFIEC
cautions that such data do not include many potential determinants of
creditworthiness and loan pricing, such as the borrower's credit history, debt-to-
income ratio, and the loan-to-value ratio.

FHFA Inspector General Publishes Two Reports. On September 18, the
Inspector General (IG) for the FHFA published a report on the FHFA's oversight of
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management of high-risk sellers and servicers by Fannie Mae and Freddie Mac
(the Enterprises). The high-risk seller/servicer report presents a review of the
Enterprises' high risk counterparties and noted that more than 300 are on the
Enterprises' watch lists while more than forty have been blocked from doing
business with the Enterprises. To better manage counterparty risk, the IG
recommends that the FHFA promulgate standards for the Enterprises to develop
contingency plans for handling a large seller/servicer's failure, and that the FHFA
finalize its proposed guidance for FHFA examiners to use in assessing the
Enterprises' contingency plans.

On the same day, the FHFA IG published a report regarding Fannie Mae's
purchase and transfer of certain mortgage servicing rights on approximately
384,000 loans for roughly $512 million. The IG determined that the amount paid
was consistent with other such purchases made as part of a Fannie Mae program
through which Fannie Mae transferred mortgage servicing rights from a regular
servicer to a specialty servicer. While it determined that Fannie Mae did not
overpay for the servicing rights in context, the IG recommended that the FHFA (i)
consider requiring the Enterprises to seek approval for high costs initiatives, (ii)
ensure additional scrutiny of pricing of future significant servicing transactions, (iii)
reevaluate the Fannie Mae transfer program, and (iv) follow through with Fannie
Mae's implementation of prior FHFA directions regarding the purchase and transfer
of mortgage servicing rights.

Fannie Mae Names New General Counsel. On September 18, Fannie Mae
announced that Bradley Lerman will join the company on October 1, 2012 as
Executive Vice President, General Counsel, and Corporate Secretary. Mr. Lerman
previously was associate general counsel and chief litigation counsel at Pfizer, Inc.
Prior to his work at Pfizer, Mr. Lerman was in private practice, focusing on white
collar defense, product liability, and securities litigation. Before that he served as
Assistant U.S. Attorney for the Northern District of Illinois.

House Member Introduces Eminent Domain Bill. Last week, Representative
John Campbell (R-CA) introduced a bill, H.R. 6397, that would prohibit Fannie Mae
and Freddie Mac from buying mortgages originated in localities that employ
eminent domain to rescue borrowers from their underwater mortgages by seizing
the loans and selling them to private investors to be restructured. The FHFA
currently is considering its options for responding potential action by localities
absent legislative intervention.

Fannie Mae and Freddie Mac Implement Numerous Selling Updates,
Announce Appraisal Submission Enhancements. On September 14, Freddie
Mac issued Bulletin 2012-19, which implements changes to the requirements for
Relief Refinance Mortgages announced on July 31, 2012. The Bulletin also notifies
sellers that (i) Freddie Mac no longer is purchasing balloon/reset mortgages, (ii) the

BuckleySandler LLP

www.buckleysandler.com



http://www.buckleysandler.com/
http://www.buckleysandler.com/
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_0pYF5QMGGEFYxgGdvOBKrxi__M24b1J0vQj01nvB5w2PNbOKVx7I_OhF6RrHB9o47PDq28Zc-fFSyoJDD8Qekqnpy60dXYBfW1fslQwPdDvkHLraM5bhCG3TStWO3WxYMspJzTUl1CztB7T-tngum
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_U1gZPE7VM_qruUaJJDPtUIx-vDYoGaWD4-j8tNmR0RbUsOspJkUDI-6rmcBafqLpZaif-3_h1G6fhkTvgNvXiyBg_JgpmbIboia5LELo1u6xDhEfVncmuxrDbMb_4MmPZwbWyCi3uMtDR1_VFWZSc
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69FAbCAxUMDrqWkj5OHYzMWXJ5qN_1N80_y6mtH9Dt4Qf5ksVDkoHRYL2raIB3lgyQ9i_S1DanXLi5yOYOXbcwX6LugWxz9jY49jFgKoh64qvFIkevR74ZKeeZy97sJJZr6ZsYAD8bw7gqXrjaMBePJquOswGfGgdQGBzNGvvBCHNWKUvbvDpW1lby7ZP4yZuk=
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu69rXD2myQmBD9KSqV3Ta2usJkjGzS3oQ9ZppEr_-b-Kv5Q4f9UrdrJMLL1Rs0EWjiErufxg_8XYIuKCF-4zztA36S2h4y0ouHayvLf-n8Z63_TZngZYDgu-9EgF7ueTEsR90RIITiCYAS7CaAASIB0my4zsnv1GVxQpy3u8DWMlmH2mR2cuWshe
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu6_uG78leJJR4NookaoUA0ynvXRiFSOi_p7lk8sYKjAJe4WzA8NQ_fLQr575zuiYJCGNFtXB_7h1-B6qM10OP3JfW5Wf6ZYBNtYdbtuh6UIYNn9k3ZEnDhT4JgLFmOHSb4lQTGC2aoh7inXu6rIc1lGS6Yjqdl03yjcnVrWq5oJO4s2m1mF3wb5B_kBQuRUv97XbwiujD6-C1HEGgePA1TkW9G8HOFRsmr-oZnsCIJXvcQ==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu683GLQrivJ-kasoBysg3DKv0MvYQ8wb6YHckFR7NtA_SNIcTh-2393RgHc1VkbDtC1Ax_ucZM6jSZ4C8Mx-0pCrVXSpNy8p9JrbF-w0WA7xgWCEr1hMpH-ZYfzzDe3-1T9x7CC6nLqaVIU1OKpmDH8gsisf4_cvqZt17uDh7LcDHw==
http://r20.rs6.net/tn.jsp?e=001C6SpBgNPu68MvnTE5EwuD1m4sogi-gvfeviQqoPVPd_UBP8PXFh4iVgZwnxIZHPPs5Y9im7E6M0TfDflMj15N2T-SFc56-UbZVif4w4BQtCB40RkeDsl4tbKHUfiTsaTmN-J94mABg-ohWpY7nPwaZc5FLrfOWAnOwcQT3_pCX2osLn_xjVEco3M4EeWSTel0AxgrnoGd1GmBszG7DG4PVfdmTA5rCzerE_ywBmKhnvlSRd9QSHbShekQzqbYPcRc6orXFnN8LDzQER4BPgcTLMyEYExrgAr

M Buckley
Sandler .. InfoBytes

Selling Guide has been updated to reflect that at least one borrower on a refinance
must have held title and resided in the property for the prior twelve months, and (iii)
several requirements for the Selling System Servicing Released Sales Process
have been updated and revised.

Also on September 14, Fannie Mae announced in Selling Guide Announcement
SEL-2012-09 numerous enhancements to the underwriting and documentation
policies for Refi Plus and DU Refi Plus loans, including to (i) reduce representation
and warranties, (ii) provide an alternative to income verification for certain payment
changes, (iii) reduce income and assets documentation, and (iv) provide an
alternative qualification method when removing a borrower.

On September 18, Fannie Mae and Freddie Mac announced that the appraisal
submission process through the Uniform Collateral Data Portal will be enhanced on
October 7, 2012.

HUD Plans New Reverse Mortgage Platform. On September 11, HUD
announced the launch of a new platform to manage its home equity conversion
mortgage portfolio. Mortgagee Letter 2012-17 advises mortgagees of the new
system and related claim enhancements, and directs mortgagees to additional
information about the new online platform.

Massachusetts Federal Court Reverses Prior Certification of Class in Fair
Lending Case. On September 18, the U.S. District Court for the District of
Massachusetts decertified a class of borrowers who allege that their mortgage
lender violated the Equal Credit Opportunity Act and the Fair Housing Act by
allowing its brokers to impose charges not related to a borrower's creditworthiness.
Barrett v. Option One Mortg. Corp., No. 08-10157, 2012 WL 4076465 (D. Mass.
Sep. 18, 2012). The borrowers claim that the lender's policy had a disparate impact
on African-American borrowers who allegedly received higher rates than similar
white borrowers. In March 2011, the court certified this class of borrowers, holding
that the plaintiffs demonstrated commonality sufficient for class certification based
on a statistical analysis comparing APRs paid by white and African-American
borrowers that appeared to show slightly higher APRs for minority borrowers.
Subsequent to the court's March 2011 decision, the Supreme Court held in Wal-
Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011) that a policy that allows local
units discretion to act can only present a common question if the local units share a
mode of exercising that discretion. Following the Supreme Court's decision, the
lender in this case moved to decertify the class. The court agreed with the lender
that the borrowers' statistical analysis based on aggregate data does not consider
each individual broker. The court held that the borrowers in this case lack
commonality because they cannot show that all of the lender's brokers exercised
discretion in the same way and granted the lenders motion to decertify the class.
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BANKING

FBI Warns Financial Institutions About New Cyber Threats. On September 17,
the FBI, together with the Financial Services Information Sharing and Analysis
Center and the Internet Crime Complaint Center, issued a fraud alert to advise
financial institutions of a new trend in which cyber criminals steal financial institution
employee credentials for subsequent use in conducting wire fraud. The alert
identifies spam and phishing emails as the primary method by which outsiders have
obtained employee credentials, and notes that small and medium sized banks and
credit unions have been the most targeted institutions to date. The fraudsters also
have stolen administrative credentials to third-party services and have used those
credentials to circumvent financial institutions' authentication methods. Once
obtained, the credentials have been used to conduct unauthorized wire
transactions. The alert notes that in some instances the unauthorized transactions
have been preceded by a denial of service attack against the institution's public
website, which may have served as cover for the illicit activity by distracting the
institution's personnel responsible for detecting unauthorized activity.

NCUA Board Member Announces Resignation. On September 20, NCUA Board
Member Christiane Hyland announced her resignation effective October 5, 2012.

CONSUMER FINANCE

Student Lender Agrees to Settle TCPA Collection Litigation. On September 17,
the U.S. District Court for the District of Washington approved a settlement entered
into between a student lender and a class of borrowers who alleged that the lender
violated the Telephone Consumer Protection Act (TCPA) by employing an
automated dialing system to place collection calls to borrowers' cell phones. The
lender and its affiliated companies agreed to pay $24 million to resolve the case
and avoid the costs of further proceedings, but the lender continues to vigorously
deny the allegations. According to counsel for the class, the settlement, which the
parties have been negotiating since 2010, is the largest settlement to date under
the TCPA.

CREDIT CARDS

CFPB Director Testifies Before House Committee, Promises CARD Act Ability
to Repay Rule. On September 20, CFPB Director Richard Cordray appeared
before the House Financial Services Committee in connection with the CFPB's
Semiannual Report issued July 30, 2012. During the House hearing the Director
faced questions on topics covered during prior committee hearings, including (i) the
status and potential impact of the CFPB's qualified mortgage/ability to repay (QM)
rule, (i) whether that rule will provide a safe harbor or a rebuttable presumption, (iii)
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whether the CFPB will commit to a definition of "abusive" practices, and (iv)
whether the CFPB will raise the threshold for banks exempt from compliance with
new CFPB remittance rules. Mr. Cordray reiterated that the QM rule will be finalized
before the end of 2012, and that while the final regulations are still under
consideration, the CFPB intends to provide bright line standards to help limit
litigation risk. He continued to avoid offering a definition or description of abusive
practices and did not express a willingness to revisit the remittance standards. Mr.
Cordray also revealed that the CFPB has determined that it cannot resolve through
the issuance of guidance a problem with the application of the Federal Reserve
Board's credit card ability to repay rule that is restricting access to credit for stay-at-
home spouses. Mr. Cordray committed to releasing a proposed rule to remedy the
problem prior to Congress' return following the November elections.

CFPB Readies for Launch of Short-Form Credit Card Agreement Pilot
Program. On September 18, the CFPB published a Notice and Request for
Comment on information it plans to collect with regard to a pilot program designed
to test a short-form credit card agreement. The CFPB announced last year its plan
to partner with Pentagon Federal Credit Union to test its prototype agreement. The
recently-published notice indicates that Pentagon Federal Credit Union will begin
sending the short-form agreement to new cardholders in the fourth quarter of 2012
and the first quarter of 2013, and that the CFPB plans to conduct qualitative
research through surveys of new cardholders. Parties interested in commenting on
the CFPB's proposed research have through October 18, 2012 to do so.

E-COMMERCE

UK Court Holds Contract May Be Formed Through Series of Emails. On
September 3, an appeals court in the United Kingdom held that a contract of
guarantee executed in a series of emails duly authenticated by the electronic
signature of the guarantor is enforceable. Golden Ocean Group Ltd. v. Salgaocar
Mining Indus. PVT Ltd., No A3/2001/0440, 0438. In this case, a ship owner sought
to enter into a long-term charter of the ship with a mining conglomerate. The
shipping brokers negotiating the contract on behalf of the parties did so through a
series of emails. An early email contained the provision of guarantee, but the
guarantee was not explicitly restated in the final email that culminated the
agreement. The court held that under English law the emails at issue here properly
formed a contract, including the guarantee. The court added that the electronic
signature of the guarantor's agent on the culminating email is proper authentication
of the contract of guarantee contained in the earlier email, and that generally, "an
electronic signature is sufficient and that a first name, initials, or perhaps a
nickname will suffice.” The court upheld the lower court's decision and dismissed
the appeal.
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PRIVACY/DATA SECURITY

FBI Warns Financial Institutions About New Cyber Threats. On September 17,
the FBI, together with the Financial Services Information Sharing and Analysis
Center and the Internet Crime Complaint Center, issued a fraud alert to advise
financial institutions of a new trend in which cyber criminals steal financial institution
employee credentials for subsequent use in conducting wire fraud. The alert
identifies spam and phishing emails as the primary method by which outsiders have
obtained employee credentials, and notes that small and medium sized banks and
credit unions have been the most targeted institutions to date. The fraudsters also
have stolen administrative credentials to third-party services and have used those
credentials to circumvent financial institutions' authentication methods. Once
obtained, the credentials have been used to conduct unauthorized wire
transactions. The alert notes that in some instances the unauthorized transactions
have been preceded by a denial of service attack against the institution's public
website, which may have served as cover for the illicit activity by distracting the
institution's personnel responsible for detecting unauthorized activity.

NIST Finalizes Information Security Risk Assessment Guidelines. On
September 18, the National Institute of Standards and Technology released a final
version of its risk assessment guidelines, which are designed to advise all types of
government and private organizations-including financial institutions-about
information security risks and information technology infrastructures. The Guide for
Conducting Risk Assessments provides guidance regarding (i) threats, (ii)
vulnerabilities, (iii) impact to missions and business operations, and (iv) the likely
threat of exploitation of vulnerabilities in information systems and their physical
environment to cause harm or adverse consequence.

CRIMINAL ENFORCEMENT

FinCEN Plans Roundtable on Customer Due Diligence Proposal, Releases
Materials from July Hearing. On September 17, FinCEN announced that it will
host a roundtable discussion on its proposed customer due diligence requirements
on September 28, 2012 in Chicago, lllinois. The announcement identifies a series
of "key issues" on which the roundtable discussion will focus, including (i) how
institutions currently identify, collect, and verify beneficial ownership information, (ii)
the costs associated with collecting and verifying such information, and (iii) how
institutions currently conduct due diligence on trust accounts. Last week, FInCEN
released a summary of a public hearing held in July on its customer due diligence
proposal. The summary provides the final agenda for the hearing, a general
summary of topics covered, and statements and other materials submitted for the
record.
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FInCEN Publishes Form for Electronic Reporting of Cash Payments. On
September 19, FINnCEN announced the availability of electronic reporting of cash
payments. Under the Bank Secrecy Act any person engaged in a trade or business
that, in the course of that trade or business, receives more than $10,000 in cash in
one transaction or in two or more related transactions is required to report such
transactions. FINCEN encourages covered persons to begin using the new
electronic Form 8300 to report cash payments. FINCEN will continue to accept
paper filings of Form 8300 for the near future, but eventually will require electronic
filing of all reports.

U.S. FCPA Guidance Expected Soon. The DOJ is expected to release soon
guidance on compliance with the FCPA, which originally was promised in
November 2011 by Assistant Attorney General for the Criminal Division Lanny
Breuer. Recent FCPA settlements obtained by the DOJ set the stage for the
guidance and provide companies with insight as to what the guidance likely will
include. For example, as part of its recent $60 million FCPA settlement, Pfizer
agreed to a detailed series of FCPA-specific compliance undertakings, augmenting
the more general rendition of program elements. The Pfizer deferred prosecution
agreement(i) details the structure of the company's compliance program staffing
and oversight, (ii) mandates the maintenance and content of certain anti-corruption
policies and procedures, (iii) provides mechanisms and resources for internal
compliance reporting, (iv) requires annual company-wide, corruption-related risk
assessments and five market-specific proactive compliance reviews annually, (V)
requires thorough corruption-risk diligence prior to acquisitions, (vi) describes a
program of third-party diligence and control, and (vii) directs a program of biennial
training for specific personnel and directors, and a three-year training rotation for
certain third parties. The BuckleySandler FCPA Team has prepared a Client
Update, which includes a link to a checklist of the entire list of "Enhanced
Compliance Obligations", allowing compliance counsel to conduct a quick cross-
check of their company's existing compliance program elements.
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