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New Windiirbinel@uidelimes D espite the uncertainty from Washington, D.C., surrounding the
Released by USFWS Production Tax Credit, 2012 has been a very active year for wind
USFWS Submits Draft Indiana developments in the state .Of Kansas. Wlth eight significant v?rm.d projects
Bat Survey Guidelines for Peer currently under construction, Kansas is set to nearly double its installed
Review and Comment capacity in the span of a single year and is leading the country in wind
project construction by a comfortable margin. These projects, and the jobs
State Updates that they represent, provide excellent economic opportunities for the state
and the surrounding local communities, and the continued support from
Topeka is helping Kansas become one of the premier locations for new wind
Office Update . . .
projects in the United States.

Some of the projects that are currently being constructed in Kansas are
About Polsinelli’s Renewable listed on Page 2.
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olsinelli Shughart attorneys Alan Claus Anderson and Britton

Gibson recently wrote an article that was published as the cover
article in the April 2012 edition of North American WindPower, one
of the leading publications for the wind energy industry. The article,
entitled “Despite Uncertainty, Foreign Investors Eye U.S. Market,”
provides an overview of the dramatic growth that the American wind
industry has experienced in recent years, and explains that this growth
provides tremendous investment and diversification opportunities to
THE POLSINELLI SHUGHAR T R TR R many international energy companies and investors. Though there are
ENERGY group is experienced in the areas of certain cultural, environmental and regulatory differences that need

corporate/transactions law, energy, real estate, to be accounted for when foreign investors are investing in the U.S.
construction, environmental, land use, zoning,

finance, governmental affairs and litigation. With
more than 600 attorneys in 16 cities stretching from will prove to be one of the most important renewable energy markets
Los Angeles to Washington, D.C., Polsinelli Shughart in the world in coming years.

is where energy development is occurring. For more

information and contacts within the Energy group,

see last page. Read the full article at wind power.
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Caney River. Developed by TradeWind Energy of Lenexa,
Kan., and owned by Enel Green Power North America,
the Caney River Wind Project will generate roughly 200
megawatts (MW) in Elk County, Kan. The project entities
recently announced the execution of a 200-MW PPA with
the Tennessee Valley Authority. The project went into
commercial operation in January of 2012.

Polsinelli Shughart is development counsel for the project
and served as local project finance counsel.

Post Rock. St. Louis-based wind energy developer
Wind Capital Group is developing the 201-MW Post Rock
‘Wind Energy Facility, located in Ellsworth and Lincoln
counties in Kansas. Construction began in the fourth
quarter of 2011, and the facility is anticipated to be online
in the fourth quarter of 2012. The power purchase agreement
for the Post Rock project is with Kansas-based electric utility
Westar Energy.

Polsinelli Shughart served as lender’s Kansas counsel on the

financing of the Post Rock project.

Cimarron I. CPV Renewable Energy is developing
a 165-MW wind project in Gray County, Kan., and
recently reached an agreement for the project’s $262.8
million financing. The project is being constructed by
Wanzek Construction and will be operated by North
American Energy Services. A commercial operation
date of November 2012 is expected.

Polsinelli Shughart served as developer’s counsel and provided
representation relating to the financing of the project.

Cimarron II. Duke Energy Renewables, a commercial
business unit of Duke Energy, announced that it will build,
own and operate the 131-MW Cimarron II Windpower

Project in Gray County, located approximately 200 miles west

of Wichita. Duke Energy Renewables began construction
of the Cimarron II Windpower Project in the fall of 2011
and plans to achieve commercial operation by June 2012.
Additionally, in the first quarter of 2012, Duke Energy
Renewables and Sumitomo Corporation of America finalized
a 50-50 ownership agreement for both the Cimarron II and
Ironwood projects, securing approximately $353 million in
financing for construction and operating costs.

Polsinelli Shughart, for the Cimmaron II project, served as
lender’s Kansas counsel for the project financing.
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Ironwood. In a situation very similar to that described
for Cimarron II, Duke Energy Renewables announced that
it would build, own and operate the 168-MW Ironwood
Project in Ford and Hodgeman Counties, Kan. A PPA is
currently in place with Westar Energy for the power generated
by the project, and construction is expected to be completed
by the end of the year. Additionally, in the first quarter of
2012, Duke Energy Renewables and Sumitomo Corporation
of America finalized a 50-50 ownership agreement for
both the Cimarron II and Ironwood projects, securing
approximately $353 million in financing for construction
and operating costs.

Polsinelli Shughart served as lender’s Kansas counsel for the
project financing.

Flat Ridge 2. BP Wind Energy North America Inc.
(BPWENA) is constructing a 420-MW wind project located
in Barber and Kingman Counties, Kan. The new wind
project, known as Flat Ridge 2, will be located approximately
60 miles southwest of Wichita, Kan. This will be the largest
wind farm in Kansas and the bulk of the power will be sold

out of state. Commercial operation of the Project is currently
planned for January 1, 2013.
Polsinelli Shughart is acting as regulatory counsel for this project.
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O n March 23, 2012, the Interior Department’s U.S.

Fish and Wildlife Service (Service), working with
the Wind Turbine Guidelines Advisory Committee, released
guidelines designed to help wind energy project developers
avoid and minimize impacts of land-based wind projects
on wildlife and their habitats. These voluntary Guidelines,
which take effect immediately, are designed to provide Best
Management Practices for site development, construction,
retrofitting, repowering, and decommissioning for wind

projects across the country.

A significant portion of the Guidelines is dedicated to

providing advice to developers regarding the identification
of species of concern that may potentially be affected by the
proposed project, as well as the potential impacts that the

project may have on those species, including:

* Collisions with wind turbines and associated
infrastructure; loss and degradation of habitat from
turbines and infrastructure;

* Fragmentation of large habitat blocks into smaller
segments that may not support sensitive species;

* Displacement and behavioral changes; and indirect effects

such as increased predator populations or introduction
of invasive plants.

* Additionally, the Guidelines recommend a “tiered
approach” for assessing potential impact of a wind
project on species of concern and their habitats.

As described in the Guidelines:

“The tiered approach is an iterative decision-making

process for collecting information in increasing detail;

quantifying the possible risks of proposed wind energy

projects to species of concern and habitats; and evaluating

those risks to make siting, construction, and operation
decisions. [ ... | Briefly, the tiers address:
e Tier 1 — Preliminary site evaluation
(landscape-scale screening of possible project sites)
e Tier 2 — Site characterization (broad
characterization of one or more potential
project sites)
* Tier 3 — Field studies to document site wildlife
and habitat and predict project impacts
e Tier 4 — Post-construction studies to
estimate impacts
e Tier 5 — Other post-construction studies
and research”
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Under the Guidelines, developers will work with the

Service to identify, avoid and minimize risks to species of
concern during the pre-construction phases of the project
(Tiers 1, 2, and 3), and then assess the effectiveness of those
conservation measures and take additional actions as necessary
during post-construction phases (Tiers 4 and 5).
Though adherence to the Guidelines is voluntary and
does not relieve any individual, company, or agency of the
responsibility to comply with laws and regulations, adherence
may be beneficial to developers if a violation occurs. FWS
is permitted to take a developer’s action to comply with the
Guidelines into consideration when determining whether a
violation has occurred, as well as the severity of any penalties.
A copy of the Guidelines is available on the U.S. Fish and
Wildlife Service’s website.

ver the past year, the U.S. Fish and Wildlife Service
has led a multi-agency team in the development of

these protocols in response to several things: (1) the Indiana
bat survey protocols released in 2007 recognized the potential
role that acoustic monitoring can play, but did not define the
methods; (2) USFWS is in the process of developing other
Indiana bat regional guidance, but needs a standardized
approach; (3) acoustic monitoring is being used more
frequently at wind projects without standard protocols;
and (4) there are documented declines in mist-netting
capturerates and detection probability of Indiana bats in
areas with population declines due to white-nose syndrome.

To address these issues, USFWS created a set of
standardized protocols to determine whether Indiana bats
(Myotis sodalis) are present or likely absent at a given site
during the summer months. The protocols incorporate
USFWS’ best information about the Indiana bat’s life history
and their habitat, and incorporate a number of strategies for
its detection including acoustic surveys, mist-netting,
radio-tracking, and emergence surveys.

Ultimately, these draft protocols are intended to replace
the current 2007 Indiana bat survey protocols. Final
survey protocols are anticipated by mid- to late-winter
2012-2013 with full implementation of the protocols in
summer 2013.
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Colorado

The legislature of the state of Colorado has been very
active on renewable energy issues over the last few months.
Three bills were introduced in either the House or Senate
in Denver to varying levels of success, each of which could
have had a noticeable effect on the renewable industries in
the state.

Coal-Mine Methane as a Renewable Energy Source

House Bill 1160 seeks to amend Colorado’s renewable
energy standard to include electricity generated by burning
captured coal-mine methane. The legislation has passed
in the House, and is now being considered by the Senate
Local Government Committee. The bill faces strong
opposition by many environmental and renewable energy
advocacy groups, including Western Resource Advocates
(WRA), based in Boulder, Colo. In a March 23, 2012, guest
commentary in the Denver Post, John Nielsen, the energy
program director at WRA, stated as follows:

“By allowing coal-mine methane to qualify as “renewable
energy,” something it is not, HB 1160 would diminish further
investments in Colorado’s wind and solar resources. Those
resources are sustainable, emission-free, use little or no
water, provide important health and economic development
benefits, and reduce greenhouse gases.”

This legislation has passed the House and is, as of this
writing, currently being considered by the Senate.

Prohibition on Severance of Wind Rights

House Bill 12-1105 seeks to establish a nonseverable wind
energy right in real property. Essentially, under this proposal
a landowner would not be able to sell fee simple title to the
wind rights on his or her property, but must instead execute
a lease, license, easement or other agreement to develop or
participate in the income from or the development of a wind
project on the property. The legislation has passed in the
House, and is now being considered by the Senate Local
Government Committee. This proposal law is in line with
a national trend against severance of wind and solar rights,
and effectively prohibits a landowner from selling the wind
or solar rights to a project developer while retaining the
ownership of the underlying property. Interestingly, however,
this legislation seems to expressly contemplate and allow for
the transfer of the rights to receive the income from the wind
project to a third party, which could potentially lead to many
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of the same downstream ownership concerns that commonly

give rise to severance restrictions in the first place. K.K.
DuVivier, professor of law at the University of Denver Sturm
College of Law and author of the excellent resource “The
Renewable Energy Reader,” was recently interviewed by
Colorado Public Radio about this legislation.

This legislation has passed the House and Senate.

Ending PUC’s Authority Over Transmission Siting Issues
House Bill 12-1312 seeks to modify the Colorado Public
Utilities Commission’s approval process for transmission
line certificates of convenience and necessity, so that the
PUC no longer has jurisdiction over the land use rights
or siting issues related to the location or alignment of
the proposed transmission lines. Instead, those issues
would be left to the discretion of the county and local
governments. Ms. Becky Quintana, a representative of the
PUC, recently testified before the House Committee on
Transportation about this legislation and stated that the
PUC neither supported nor opposed the legislation. From
the PUC’s perspective, the legislation does not restrict the
authority of the PUC, but rather more clearly defines the
jurisdiction of the PUC and local governments, though she
noted that, under the proposal, any transmission project that
spanned multiple counties would require intergovernmental
agreements as each county’s jurisdiction would end at the
county line.
The legislation has passed both the House and Senate
and was signed into law on April 12, 2012.

Arizona

Capping off what has been a tumultuous history, Arizona
House Bill 2789 appears to have stalled in the State Senate.
The legislation, which began its life as an attempt to provide
the legislature veto authority over decisions by the Arizona
Corporation Commission and ultimately was amended into
a mandate against increasing the state RES beyond its current
level, has not made any positive headway in the Senate since

March and appears less and less likely to gain serious traction.

Missouri
RES Ballot Initiative Falters

A ballot initiative that would have sought to increase
Missouri Renewable Energy Standard to 25 percent by 2025
failed to collect enough signatures to be placed before voters
in the fall. Renew Missouri, the Columbia-based group behind
this initiative as well as Proposition C, the initiative that gave
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rise to Missouri’s current RES, released a letter to supporters

stating that “[w]e had tremendous support from volunteers,

but ultimately collecting 180,000 signatures in three months is

something that can’t be done with volunteers alone.”

Save the Date: 2012 Midwest Energy Policy Conference

The Missouri Energy Initiative will be holding its sixth
annual Midwest Energy Policy Conference on Oct. 23-25,
2012 at Kansas City’s Bartle Hall. The conference, held in
conjunction with the Clean Transportation Expo on Oct. 23,
will bring together leaders in the fields of energy and energy
policy for a comprehensive examination of federal, state and
local energy priorities. MEI is a nonprofit association of
public and private sector entities united together with the
sole purpose of enhancing and improving energy-related
activities in the state of Missouri.

Nebraska
New Legislation Clarifies Nebraska Wind and
Solar Requirements

Recently enacted legislation in Nebraska, LB 828 clarifies
the existing statutory requirements that govern agreements
between landowners and developers pertaining to solar and
wind energy facilities. In order to correct inconsistencies
between various statutory provisions relating to these wind
and solar energy agreements, LB 828 centralizes the main
statutory provisions, which were previously scattered in a
number of locations throughout the statutes, into Chapter 66.
Additionally, LB 828 clarifies that severance of wind and solar
rights from the ownership of the underlying property
is prohibited, sets forth specific terms that must be included
in an abstract for recording purposes, and clarifies that
landowners and developers may renew agreements beyond
an initial 40-year term.

Nebraska Public Power District Issues Quasi-
Moratorium on Wind Projects Until 2017

The Nebraska Public Power District (“NPPD”), the
state’s largest public utility and a political subdivision
of the state, has passed a resolution stating that after the
completion of two wind farm projects currently being
developed, it does not plan to add more wind generation
until 2017. This decision appears to be largely driven
by the fact that NPPD currently has 232 megawatts of
wind generation in its portfolio, which is well ahead
of schedule for meeting its state-mandated goal of 430
megawatts by 2020.
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Veteran Energy and Environmental Public Policy Advisors
Join Polsinelli Shughart’s Washington, D.C. Office

P olsinelli Shughart welcomes veteran energy policy
consultants Andy Wright, as shareholder, and Tracy
Hammond, as a senior policy advisor, to the firm’s national
Public Policy group. Highly experienced in their field, Wright
and Hammond will lobby and provide consulting and strategic
advice on behalf of firm clients, including those within the
energy and environment industries.

“This was a great opportunity for both Tracy and me to
provide energy and environmental clients with the support
and professional services that only a national energy practice
and firm like Polsinelli Shughart can provide,” Wright said.
“The firm’s growth in recent years has been phenomenal.
The firm is a natural fit for me and offers an outstanding
opportunity to further develop my practice.” Wright
provides leadership and direction to the firm’s Energy and
Environmental and Natural Resources practices. In that
capacity, he lobbies and provides consulting and strategic
advice on behalf of energy and environment clients.

“Polsinelli Shughart offers me an outstanding opportunity
to further develop my practice while working with some
of the most seasoned energy attorneys and public policy
practitioners in the business,” Hammond said. “The firm
has a rich, enviable reputation for energy public policy
advocacy and I am pleased to be a part of that national team.”
Prior to joining Polsinelli Shughart, Hammond worked
extensively with individual clients and coalitions on energy,
environment and sustainability issues, including smart grid
deployment, traditional and renewable energy development

and tax policy.
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About Polsinelli‘s Renewable
Energy Development Group

P olsinelli Shughart is a recognized leader in renewable
energy. Our lawyers have broad experience in all aspects
of the development, financing, operation and purchase and
sale of renewable energy assets, including experience in the
wind, solar, biomass, geothermal, biofuels and other renewable
energy sectors. We represent developers, utilities, investors,
owners and lenders in connection with projects at all stages,
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from investment and tax structuring, through development,

Frank A. Caro Jr. (Chair)
913-234-7409
fcaro@polsinelli.com

Alan Claus Anderson (Vice Chair)

913-234-7464
aanderson@polsinelli.com

Anne E. Callenbach
913-234-7339
acallenbach@polsinelli.com

Martin Frost
202-626-8314
mfrost@polsinelli.com

Mark A. Gershon
312-873-3615
mgershon@polsinelli.com

J. Britton Gibson
913-234-7465
bgibson@polsinelli.com

Margaret LaBianca
602-650-2304
mlabianca@polsinelli.com

Darren B. Neil
913-234-7466
dneil@polsinelli.com

construction, financing and operations. We draw on our

historical experience in the energy industry in representing
our renewable energy clients with respect to strategic
transactions and litigation. Polsinelli Shughart has more than
600 attorneys in 16 cities from Los Angeles to Washington,
D.C., including offices in Dallas, Denver, Kansas City,
Chicago, New York and St. Louis.

Matthew E. Ross
202-626-8356
mross@polsinelli.com

Ronald G. Rossi
720-931-1180
rrossi@polsinelli.com

David D. Streicker
312-873-2941
dstreicker@polsinelli.com

Steven C. Willman
913-234-7424
swillman@polsinelli.com

Renewable News is a source of general information concerning the energy industry. Polsinelli Shughart
provides this newsletter for informational purposes only. The material provided herein is general and is not
intended to be legal advice. Nothing herein should be relied upon or used without consulting a lawyer to
consider your specific circumstances, possible changes to applicable laws, rules and regulations and other legal

issues. Receipt of this material does not establish an attorney-client relationship.

Polsinelli Shughart is very proud of the results we obtain for our clients, but you should know that past results
do not guarantee future results; that every case is different and must be judged on its own merits; and that the
choice of a lawyer is an important decision and should not be based solely upon advertisements.

Copyright © Polsinelli Shughart PC. In California, Polsinelli Shughart LLP.
Polsinelli Shughart is a registered mark of Polsinelli Shughart PC.
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