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l.
STATEMENT OF THE CASE

A. NATURE OF THE CASE

This is an appeal from a determinationthg Board of Registration, Courty Maui (Board)
thatSolomon PKahooh#ahala Kahoohdahala)is aresident of Lahaina, M&and not Lanai, after the
evidencedemonstrated he attempted to change histragon to Lanai, he wagisered to vog in
Lahadna, he lves and wrks on Mai, and des not hag a phgical presence oana.*

1. Kahoohalahala, A Registered Lahaina Vder, Attempted To Register On Lanai

Without A Fixed Habitation Or Physical Presence

In 2006, Kalbohalahka sworeunder oth that his‘one residence” is&haina, Maui, meaning
that Lahaina is where hishbitation is fixed,” and is where “whenever [he] is absent, [he] has the
intentionto return."SeeHaw. Rev Stat. § 1113(1) (993). To bangeaesideryfrom Lahainahe must
haveboth the intention to acquire a new residence amal, and a “plsical presnce” here.Id.

8§ 11-13(4). Kahoohalahalak nd lived on Lanai for gars, and Haw. Rev. Stat. 8§ 11-25(a) (1993)
gives“[a]ny regstered voter” standing to challengaother’s registration. Consequentiyhen he
purportedo register to vote as abai resident in 2008, twel@nai voters asked Rdy Hiraga, the
Clerk of the County of Maui (Clerlg whois chargedby the statute with investigan of invalid voter
regidrations— to determine Kahoohalahala is notanai resident. The Clerk, however, régecas
irrelevantevidene Kahoollahaladoes not live on Lanai and had no gibglpresence therendtead,
the Clerk corluded tlat Kahotalahad's prokssed irgnt b return to Lanai, standingame, was
enough to qualifjnim as a Lanai resident undesction 11-13.

The “person ruled against” e Clerk may appe to the Board, and one of thena
registeed voters did soSeeHaw. Rev Stat. § 1126(b) (©93). TheBoard eversed the Clek after
considering Kahoohalahala’s 2006 bhaina registration, evidence fromanai residerst thd

Kahooh#ahaladid not live on Lanai, testimorisom Kahoohalahalal®newitness who acknowledged

This briefanswers bditthe Opening Béif filed byAppellantSobman P.Kahoohalaha and the Opening
Brief filed byAppellant Roy T. Hraga, Clerkof the Count of Maui.Also, sedbn 11-52provides'[w]hen the appeal
is perfected, theaurtshdl heartheappalas ®on herateras naybe ea®nabe.” Haw. Rev. Stat. § 162 (1993.
Kahoohalahalahas aleady reeived tvo extensins of tmeto file hisOpening Briefandno further extensons tofile
his Reply shaild be grarted if saught.

217822/2



Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=c81eba2b-9954-4b10-bb48-ab40dac7918c

thathe livedin Lahaina wih his wifeand worled at MauCommunityCollege and afér Kahmhalah&a
refusedo testify regrding wheréne lives. The Board held Kahoohalatekubjectivestate of mind,
withoutproof of physichpresence on Lanaas insufficient for a valid Lizai registratiomnder section
11-13,and that “[florthe purposesf this 20® electim, Kahoolalahalds a residnt of LahainaMaui,
Hawaii.”

Kahoohalahala'appeal of the Board'’s decision @bages the sufficiencyf the evidence and
thestanding of the Lamaoter who challenged his regidicm. The Clerk appealed separatagserting
theBoard considered irrelevagtidence, and that the Board inemtlty contuded thechallenger met
theburden of proof. Neithdfahooh#hala or the Clek disputeKahooh#ahalaregisered to wte in
Lahaina in 2006.

2. Questions Presented

Physical presence.When a voteregsters in lahainahe attets that lahainas the loation
of his “fixed habitation” and the place “he intends to return.bider to gain a “new resides’ the
votermust have both a “physigaresence” there and an intent to make tlveloeation his residence.
Thefirst question is whether tigoard was clearlgrroneous when it fourtdahoohalahala registered
asa residat of Lahainam 2006, ad lives an worksthere, and that hiacks a physidgresence on
Lanai.

Standing.Chapter 11 allows “amggisteredioter” to challenge another’sgistration with the
Clerk“for anycause,” and “the person ruledaatst” by the Clerk magppeal to the Boardhe Board
onlyruled that Kahoohalahala is reotesident of Landor registration purposes. Tkecond question
is whethe in thesecircumsancesthe voterwho challenged Kahoohalahalaesidencyhad standing
and whether the Board exceeded its jurisdiction in ruling on that issue.

B. STATEMENT OF FACTS

1. Kahoohalahala Regisered In Lahaina, And Lives And Works On Maui

In 2006, Kahoohalahala registered to vote aldina, Maui. Byegistering on Maui, he as
attestingunder section 11-13 that his “one residences hahainaRecord®.). at 2B (Kahodalahah
registrationattached adpp. 1); R. at 147 (Findings &fact, Conclusions of Law andeBision (Nov.
1, 2008) (App. 2) 1 8 (“On or about July, 2006, Mr. Kahoohalahala chaddws residence from
Lana'ito 124-A Fleming Road, lteina, Maui, Hawai‘i 96761.”See alsdHaw. Admin. R.§ 2-5%

217822/2 - 2 -
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20(a)(5) (2000) (votemust swear under oath “to the truth of the informagimen in the affidavit”);
id. 8§ 2-5120(b)(3) (registration form to include “statenmtenotifying applicats of the penalty for
falsifying information on the voter registration form or fotsfying the seHsubscrbing oath”).
Kahoohahalalives in Lahaina. R. at 148-149. He is an emgéogf MauiCommunityCollege, R. at
147, and his wife is vice principal athainaluna High School, in Laina. R. at 148.

2. Kahoohalahala Attempted To Registe To Vote As A Lanai Resident

TheMaui Charter allocates the nine seats oMbai CountyCouncilby district, and the&nai
residencyarea has one seat. Maui Chart88(2003). To run for thieanai seat and to senaeperson
mustbe a registered voter andlanai residentd. § 3-3. On July 15, 2008, Kahoohalahdtarapted
to register to vote as aahai resident and “filed an affidavit of votegistration with the bief and
understandinghat | am a ledaesident of Lanai bewse of my penanent residence at 444 &@a
Avenue.” R. at 123.

3. Lanai Resident Voters Objected

Lanaiis a small island, with only 3,83esidets as of 2000See 200Btate of Hevaii Data
Bookat Table 1.0%5.The redilents of lanai Cty see eeh other often and know whether someone
actuallylives down the streegee, e.gR. at 253, 256 268. In September and Octol2008, twelve
regsteredvoters residing in the Lanhaesidency eea submitted letters to the Clerk dbaging
Kahoohalahala’d.anavoter rajistrdion: “[g]enerallythe writers othe Complaint Letters allege tha
candidate Sol P. Kahoohalahala does not reside iratha kesidencgarea.” R. at 3 (Clerk’s Ruling
(Oct. 10, 2008), attached as App. 3); R146, 148.SeeHaw. Rev. Stat. § 11-25(a) (1993) (giving
standingto “any voter’to challenge another’s votemgrstration). Each of the letters assdrthat as
residers of the small community ofanai City, the wiers ha personbknowledje Kalmohalahka
“doesnot residan the Lanai residen@rea.” R. at 181. Thednai residents did not haaa attorney,
andthe Clerkhad the dty to independntly investigte tle allegations and make a determination of
Kahoohalahala’'s residendgaw. Rev. Stat. § 11-25(a) (1993) (“Ttlerk shall, as sooas possible,
investigateand rule on thehallenge.”). The Clerk notified Kaohalahalathat he had “received two

written challenges togur voter registration pursuant to Section 11-25, Hawaii Re@sastditesThe

This court maytakejudicial notce of thesize angopulatbn of Lanai pusuant ® Haw. R. Evid. 201and
Appelleerequests the aot do so.SeeHustace v. Kapunié Haw. App. 24, 250 n.17718 P.2d 1109, 1115 n.17
(1986) ( “[W]e takejudicial notce of thefact [as notedri the Data Book]hat Molokaiis a smd island whae
populationin 1980 was 6,049.]").

217822/2 - 3 -
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challengealleges that qu do not reside on the Island odrai.” R. at 23. The I€rk requested
Kahoohalah&respondo the challenge allegation, itbat [he] do[es] not reside at 444 Fraser Avenue.”
R. at 23.

4, Despite No Evidence Of “Habitation” Or “Physical Presence,” The Clerk
Determined Kahoohalaha Is A Lanai ResidentSolely Because @ His “State Of
Mind”

In response, Kahd@alahda objected on solely layygrounds and while he asserted that he
“resides” on Lania(a legal conclusion), he pointedigver claimed he actualiyes on Lanai.

First,he argued the challeagweranot to his voter registration under secti@fsl3 and 11-25,
butto his nomination papers under Haw. Rev. Stat. § 12-8 (1993). R. at 34-35. The ClézH thgec
argumat, and consistewith his jurisdiction consideretie Lanai residents’ dlas that Kahoohalaha
did not reside ohanai aschallengesto his Lanai voter registration, and not to his candidacy. R. at 4
(“The Complaint Letters challenddr. Kahoohalahala’s residenbgsedipon two separate statutory
grounds, namelysection 12-8, Hawaii Revised statutes (“HRS”) and section 11-25, HRS.”).

Second,Kahoohalahala vaided disussing his actual residence and 20@#dina voter
registrationgclaiminghis “acual residency” was not reevant uer setion 11-13s standeds, onlyhis
“legal residency R. at 31 (“[T]here seems to be a notion in eatlthe cmplaints that ‘actual
residency’ is a determination for ‘legaésidency This is not found in Haw. Retat. 11-13[.]"). To
supportthat argument, Kahoohaldhasubmitted two affidavits, his own and one from his brother,
Gaylien.R. at 37-8. His affdavit did rot claim heactuallylives an Lanai, and wa phrased very
deli berately: he claimd his ‘residencas fixedat 444 Fraser Avenueahai City and whener[he is]
absenfrom the isandof Lanaj [he] nterd[s] to return,”and thattiis his ‘belief and understanding
that [he is] alegal resdent of Lana'i.” R. at 38 (emhasis aded);id. at 216. Notaly, while
Kahoohalahala’'sffidavit speaks of his intent to return to Lanai, tredency standdrin section 11-
13(1) also requires fixed “habitation” a tem notablymissing from Kahoohalaha's affidavit: “[t]he
residencef a persoris that place in whickhe person’s habitation is fixednd tavhich, whenever the
persons absent, the person has theention b return” Haw. Rev. Stat8 11-13() (1993)(emphais
added)Nor did Kdnoohalahla addess his 200Lahaina rgistrdion. Similaly, his brotler madeonly
conclusonasseationsthat Kahoohalahala “presently residesat 444 Fraser Avendandthat le]resided
there since the beginning of Jyly2008,” that his return tdh.anai was“welcomed,” and that

Kahooh#ahala discussed with him his intent to return to &arR. at 37. Again absent was any

21782/2 -4 -
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assertionregarding wher&ahoohalahala lives, the location of his fixed habitation or where he
maintains a physical ence, or angnention of his 2006 Lahaina istgation.

OnOctober 10, 2008, the Clerk concludahooh#ahalaqualified as a Bnai resident beause
(1) “physical preence or absence from atparar place is not the deciding factordetermining the
residencef an individual;” and?2) “one’sstate of mindletermines one’s place of resideri¢e. at 3-7
(Clerk’s Decision (Oct. 10, 2008) at 4, attactasdApp. 3)emphass origind) (citing Haw.Rev. Stat.
§11-13 (193); Att'y Gen.Op. &-10 1986WL 80018 (Mar. 21, 1986)). The Cleekplained further:

It is clear from the quoted portions ofshswvorn affidavit that

Kahooh#ahala inends to @side ontie islandf Lanai.

The Office of Clerk, Countyf Maui, has conducted &xamination of

Kahoohalahala'soter registration historgrd confrms thatwith the

exceptionof the period from July 2006 to July 20@&hoolalahala’s

residee addess of reord hasalways been o.ana.
R.at185 (emphasis added). The Clerk did not determine viteteohalahala’s “habitation is fixed”
or where he has a physcal presene, and didnot considr it reevant wiere he etually lives.
Additionally, while the Clerkacknowédgedhat for tvo years Khoohalahla’'s ‘residerce addessof
record’was elsewhere (presumahihaina), helid not cosider thafact digpositive,or evenelevant
Eachof the twelve Lanai sdents who challenged Kahoohalahalig@sidency ere notified ofthe
Clerk’sdecisiorregading “the voter egistation statis of Kalmohalahk,” andinformedof theirright
to appeal to the Board pursuant to Haw. Rev. Stat. § 11-26(b) (FR%#)40-51.

On October 21, 2008, Kahoohalahala askedhneremeCourt to issue a writ of mandamus
compellingthe Clerk to issue a writ of mandamus compelling the Clerk to vdeateling on the
registrationchallemges. R. 572-86. Kahoohalhala agued tle challeges wee chalengesto his
candiday or qualifcations,and arged the Cl&k had ngurisdicion. The Cart deni@ the writ

The October 10, 208 ruling [by the Clerk] was not tantamount to a
judgmentin a primaryelectioncontest iyen pursiant to HRS 81-173-
5(b) (1993), but was a ruling onbyn achallenge to nomination papers
andon a person’s voter registration statulirisdicton to render such
ruling was with[the Clerk]pursuant to HRS 88 12-8(b) (1993) and 11-
25(a) (1993).

SolomorP. Kahoohalahalav. RoyT. Hiraga, County Clerk, County of MalNo. 2945 (Haw.,Oct.
21, 2008) (a copis attached as App. 4).
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C. PROCEEDINGS IN THE AGENCY BELOW

1.

Lanai Voter Appealed Pro Se

TheBoard hagurisdiction to hear appeals ktye person ruled against,” and arfehe twelve

Lanairesidents, Michad?. Dupree (Dupree), timelyed an appeal, again without the assistarf@n

attorney.R.at 40, 52. The appeal stated he was appehknglerk’s determination of Kahoohalahala’s

registation:

| ask that you plase upold the clallengeto Sol Kahoohalahala['s] true
residencyand helghe residents of Lanai to taket@pforward and not
allow this dishoest man toepresat our islaad on the Mai County
Council. He misrepresent[ed] himsetin his voter registrationhis
nomination papers and his sworn affidavit. . . .

R. at 52, 54 (emphasis added).
After denyingseveral procedurahotionsfiled by Kahoohkhala’s attorney; R. at 140-44, the

Board heard testimorig supportof the apeal fom Ron McOrber, a lmg-timeLanai resident, and

Dupree Mr. McOmber statd:

I've lived on Lanafor thirty nine years, ve known Sol for tlose thirty
nineyears, somemes he Wed downhere ad sometime [] he doesh
What I'm sayng is now br thd] past pobably ten gars he has not
physically lived on lanai, [] th&s addessing he[] problen of him
living on Lanai, he has not lived there

... llive there, andt’s a very small island, not vergany things g on
[sic] Lana that people dn’t know, and the ppulationof the islad is
veryrare ofwho comes and who goes, wihas, who isn’t. It's kind of
a[] melting pot and theris no indication that | can find ampere from
anybodythat Sol has moved back there and lived thereHe |at, at
least, ta yeaars.

... Sothis is common knowledge throughoutiag | don’tknow what
elseto say about it. . . And unless you folks live on a small island like
this,you’ll never undestand how quickhis stuff goes tioughthe island
and how evetyody knows how evgbodyelse is livingon that island.

R. at 268-69. Mr. McOmber stated he “ha[d] not seen [Kahoohalahala ] come bialck[.]”

Dupree- also a long-time Laneesiden—testified that basd on his pesonal kiowledge of his

smallisland, Kahoohalahala’s “actual residehasn’t been on the islapof Lana] for alongtime[]”

R. at 255 .He also testified that “what | beve is thathe has his fixed residence, in Lats it's been
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for a long period of time,” that Kahoohalahala ispaofminent indivdual,” and “it's hard to be
invisible.” R. at 255. The Board also considered the evelbefore the Clerk, ingting the letters
submitted by the other 1Jabai residents.
2. Kahoohalahala Refused To Testfy Himself,But His Sole Witness ConfirmedHe
Lives And Works On Maui
The Board wantetb askkKahoohé&ahala ‘some quesons for darification,” kut he refised to
testify. R. at 287-288. Instead, Kahooh® called as a wiessEllen Pelsero, a dng-time
acquaintanceyho testified that he is a “lecturer . . Ma&ui Community College” and deaothave
a“commuter pass.” R. at 285. She further testiffet Kahohalah&a resides with his wife in Lahaina
while working at the College. R. 285-286.
3. The Board Determined Kahoohalahala “Is A ResidentOf Lahaina, Maui, Hawaii”
For Purposes Of Registration
OnNovember 1, 2008, the Board overruled the lCéeddetermined “[flor the purposesibiis
2008election, Kahoohalahala is a residentadina, Maui, Hawaii.” R. @53.The Boad expresly
acknowledgeddupree’s right to appeal and madear its decision related to voteristgation, noting
“[iln the event of an appeatl this decisionKahoohalahala shall be allowed to vote ‘provided that the
ballotis placed in a sealed estepe to be later counted or rejected inaxdance with the ruling on

appeal,” R. at 153 (citing Haw. Rev. Stat. § 11-25%{©93)).

Il
STANDARD OF REVIEW

TheBoards determrmation thaKahoohdaha is nba Lanai resi@nt isentitledto a presumption
of vali dity:

In order to peservethe funtion of adninistratve agecies in
dischargingtheir delgated dties andthe funtion of this court in
reviewingagenyg degerminatons,a presumption of validity is accorded

to decisions of administrative bodies actingthin their sphere of
expertseand one seeking to upset the order bears the heavy burden of
makinga convincing showing thdt is invdid because it is unjust and
unreasoable in is consegences.

Keliipuleole v. Wilson 85 Haw.217, 226, 91 P.2d 300309 (1997 (emphais adde} (citaions
omitted).“A finding of fact is clearlyerroreous when(1) the ecord laks substatial evicence to
supportthe finding or @terminaion, or (2) despite substantial evidence to support the finding or
determination, the appellate court is left with the definite and firm convictioa thatake has been
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made.”In re Guadianshipof Carlsmith 113 Haw. 211, 223, 151 P.882, 704 (2006) (quotinghild
SupportEnforcement Agency vo® 96 Haw. 1, 11, 25 P.3d 60, 70 (2001)). While the Board’s
Conclusion®f Law are evieweddenovq “[w]here both mixed questions of fact and law are presented,
deferencewill be givento the agencyg expertise and experience in the particular field anddhe c
shouldnot substitute its own judgment fibiat of theagency' Peroutkav. Cronin 117 Haw. 323, 326,
179 P.3d 1050, 1053 (2008).

[I.
ARGUMENT

A. A LANAI STATE OF MIND CANNOT OVERCOME LAHAINA REGISTRATION
1. In 2006, Kahoohalahala Declared His “One Residencéls Lahaina

A person can have ondysingle residence forgistrationpurposesand it isnot disputed that
in 2006,Kahooh#aha rgisteed to voteas a radent of LahainaR. at 218App. 1). Setion 1143 sets
forth thestandadls to detemine residencyfor regstrationpurposes

Rules for determining residency. For the purpas of ths title, there
can be only one residence for an individyabut in determining
residency, a person mafreat oneself separate from thegmers spouse.
Thefollowing rules shall determine residerioyelection purposesly:

(1) The residence of gerson ighat place in which the person’s
habitationis fixed andto which, wheneveihe persois absent
the person has the intention to return;

(2) A persondoes not gin resiénce in any pecinctinto which
theperson cmeswithoutthe present intenticof establishing the
persons permaant dweling pla@ within sich preict;

(3) If apersonesides wh the person’s family in onglace, and
doesbusiness in anothehd forme is the person’s place of
residenceput any person having afamily, who establishes the
person’dwellingplace dber tharwith the peson’s fimily, with
the intention of remaining there shall be consatka reident
where the person has established such dwellirmgpla

(4) The mere inteidn to acquire a new residence without

physicalpresence at such place, does not establish residency
neither does mere plgjcal presence without the concurrent
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presenintentionto estdlish such place as the person’s residence;

(5) A person does not gain or lose a residesabtely byreasorof

the person’s presence or absemdele employed in the séce

of the United States or of this State, or while a student of an
institution of learning, or while keph an institution oasyum,

or while confined in a prison;

(6) No memberof the amed fores of tle United States, the
member’'sspouser the menber’s &pendat isa residat of this
State solely byeason of being stationed in the State;

(7) A person loses the personrssidencean this State if the
person votes in an dection held in another state by asente
ballot or in person.

In case of question, final determinatiorre@$idence shall be madethg

clerk, subject to appetd theboard ofregistation urler pat IlI of this

chapter.
Haw. Rev. Stat. § 11-13 (1993) (emphasis addedg alsdHaw. Admin. R. § 2-3-25(a)(1) (2000)
(“The residence o& person is that place in which the person’s habitation is fixed, where the person
intendsto remain, and when absent intends to return[.]”). A aulpthe apgicable rules regarding
residencyand proedures fo challexges ad appels promulgited bythe Office of Eletions to
administer chapter 11, Haw. Admin. R. § 2-5kt1seq(2000), is attached as App. 5.

The statute and rules provide three principles relevant to this lagpea voter can havenly
one residencd?) that residence is where the vatdrabitation is fixed, where she intends to remain,
andwhere she intends to return if absent; and (3) if the detgires a new sedencethe votemust
haveboth a physical psence and an intention teman in the new location. The plain statutory
languaye belies Kahoohalahala's and the Clerk’s claim that intent is therdelvant factor in a
residencydetermination.

By regisering & avoter in Lahainan 2006, Kahoohalahala attested that his “one resitlence
is LahainaSeeHaw. Rev. Stat. § 11-13 (1998ke alstlaw. Admin. R. 8 2-51-20(a)(5) (2000) (voter
registationaffidavit underoath);d. 8 2-51-20(b)(3) (registration ferincludes notification of peties
for false information or oath). He also attested tladtdina is where his “habitah is fixed, and to
which,wheneve[he] is absent, [he] ha the intetion toreturn.” Haw. RevStat. § 11-13(1) (1993). He
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alsoattested that Lahaina is wieehe intended to establish his “permanent dwelling plades 11-
13(2), and where he intends to remain. Haw. Admin. R. § 2-542%(2000).

Thus,Kahoohalahala’s 2006 baina registration rebuts his present claim that his “peenta
residence’is Lanai, “ard that heretainel [his] resiégnce orLandi except br a brié¢ periodin which
[he] was in tle servie of the Siteof Hawa'i with theKaho‘olawe Eland Resae Commision.” R.
at 38. The Board was not cleadyroneous wheit conclude he didn’t: by regtering in Lahaina,
Kahooh#ahala affirmatively proclamed he waonly a Lahaina reident. Haw. Rev. Stat. § 11-13(1)
(1993).By rayistering in Laaina, he also demonstrated Hpresat intention & establshing [hi$
permanentwelling plce” there and thereligained residence” indhaina pursuant to section 11-
13(2).Neither Kahoohalahala nor the Clerk disputeat he hd regisered inLahaina, and the Rexd
containssubstantieevidene tosupport the Board’s findindpat Kahohalahé&a is a lahainaesident.
Carlsmith 113 Haw. at 223,51 P.3d at 704 (finding ¢édct not clearlyerroneous unless “record lacks
substantiaévidence to support the finding”). Both Kaholatimala and the Clerlacknowledge his 2006
Lahaina reggtration, but ignore its consequences under section 11:13(1)

2. To Change His L@aina Residece To Lanai Kahoohakhhala Neeled Physicd

Presence On Lanai, Not Simply A Statenté He Intends To “Remain” There

Having establised his soleresiderny as Ldaina in 206 pursant to secton 11-13(1),
Kahodhalahala wasrequred toconfam to fction 11-13(4) in orde to changethatresidencyUnder
thatstatute,fihe waned to “aquire anew reglence”and regster as aoter in some place oth#dran
Lahainahe needeboth “physical preence irsuch place,anda “concurrent present intention” to make
thenew placehis residence. Haw. Rev. Stat. § 11-13(4) (1993) (fibee intention to acquire a new
residencewithout physical preseecat such place, does not establish residdtjcyThis dual
requiremenmust be read alongith subsection (2) which states that a “perdoes not gain residence
in any premct into whichthe persa comewvithout thepresent intention of establishing the person’s
permanentiwelling place within such precinct.” Haw. Restat. 8 11-13(2) (1993) (emphasis added).
Theuse of the term “into which thgerson comes” further reflsca requirement gfhysical presece
in the new location. These two subsections must be read todédiae RevStat. 8 1-1§1993) (“Laws
in pari materia, or upon the same subjeatter, ball be construed with reference tabather. What
is clear inone statute may beaked in aid to explain what is doubtful in another®ee al®
Kaho‘ohanohano v. Dep’t of Human Seracél7Haw. 262, 288, 178.3d 538, 564 (2008) (same).
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AlthoughKahoohéahala tated hantends or hs alwag intendd to retun to Lanai and hs
statemets are as a practical matiermune from challenge, the Boardncluded that merelgvoking
magicwords is not enough. The statute also requiresiphlypresence as the kelyjectve elemen
whena voter seks to bangeresidece. HawRev. Stat§ 11-13.See also &well v. Pwell, 40 Haw.
625, 629-30 (Terr. 1954) (“in order to acqeithe new domicile there must be resitke or bdily
presencen the new locabn and an intention to remain; act and intent must concur”). Thasenw
evidencahat Kahoohalahala psigally abandoreehis Lahaina residencyle livesthere wih hiswife,
andworkson Maui. He does not owar rent a home on Lan&le has not been seen reglylan Lanai
aswould be reasonabBxpectedn a persn whose pncipd “habitaion” is “fixed” there, or who has
a “physical preence” there. The Badrcorrectly concluded “[o]ther than Kaho‘ohalahala’'s
self-proclaimedntention,which wa corrolorated ly his brother and a winess tedlying asto his
veracity, no evidene was pesentd regading hs abandomentof his residencyin Lahaina ad his
permanentelocationto Lanai.” R. at 149See Carlsith, 113 Haw. at 223151 P.3d at 704 (finding
of fact not clearlyerroneous unless “record lacks substantial evalémsupport the finding”). The
Board’s evaluatioof the evidence — or lack thereof — is entitled to rdefee Keliipuleole v. Wilson
85Haw. 217, 226, 941 P.&00, 309 (1997) (factual determinatioesiewed under cleargrroneous
standard).

It makes sense that the legislatm@uded both subjective and objective elements when a voter
seekdo regster ina newlocation A regstrant’s stated ihtention”to returnor reman somewhee is
entirelysubjective and therefore canmet reaktically evalua¢d becase the ad must be accepted at
face value.SeeHaw. Rev Stat. § 1115(c) (1993) (s#-subscribe oath is atitled to pima face
acceptance)state v. Alband67 Haw. 398, 405, 688.2d 1152, 157 (1984 (a rayistra “is expressly
permitted,in the absence of a challen@y a qulified voter, to accept, as prima facie evide, the
allegationof resignce byan applient in his afidavit”). The plysical presence kment bycontrag
is amenable to extrinsic proof and thsishe only realistic ch&against registration fraud dsuse the
possibilityof contradictiorby dojectiveevidene mayrestran a voter from simply chrey pickingwhere
hechooses to register merdly declaing heintends to remain or retuthere. In amendingection 11-
13, the legislature intended to “replaceéopiaw which suggested that one cob&la resident of two
precinctsand opt to vote in one or the other precinct, and to make siteeney rquirements for
electionsclearer.” Att'y. Gen. Op. 86t0 (Mar. 21, 1986) (citing 1979aw. Sen. J. 1375; 1969 Haw.
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Housel. 852). The legislativeamendment would be defeaiédegstrants & requred to delare aly
where theyntend to be, and ignored where tlzgg. The former can't bdallenged, the latter can.

The Clerk, however, disregarded sutisen (4)’'s two requirements and onlfpcused on
Kahoohalahala’'statemets he inteded to réurn to Lanai ashie solalispositive aiteria for residency.

In other words, once Kahoohalahala saithténd to returrto Lanai,” the Clerk’s le@ conclusion
treatedhe physical pigence requirement in section 11-13(4) as menglusage. lgoringthe language
of the statute, the Clerk relied upon an advisgriyion bythe attoneygeneal. SeeClerk’s Br. at 14,
15, 22 (citing Att'y Gen. Op. 86-10, 1986 WL 80018 (Maf.,2.986). Sole reliance on subjective
wishful thinking, however, ignores the statutoeguirement ofixed habitationn sectionl1-13(1)}o
establistresidencydwelling in section 11-13(2) to gain residgrand phgical presencim section 11-
13(4)to chang residacy. Courtsand agencies arequred to “reject’ [aninterpretation of a statute]
if it ‘renders anyartof thestatutory langage a nullity” County of Hawaii v. C & J Coupe Family Ltd.
P’ship, 119 Hav. 352 362,198 R3d 615, 625(2008 (quating City & County of Honolulu v. Hsiung
109Haw. 159, 173124 P.3d 434448 (208)). TheClerk’s Biief mantains thisargumat, askinghis
Courttofocus solely on intent, whilemgring thestatutory requir@ents of “habitation,” dwelling,” and
“physical presence.?

The attorney gneral advisorppinion relied upon by the Clerk — but not Kahdahala —
provideslittle gudance m the cas at barsince it invdved completely diffeent facts. The attorney
geneal was aske to analye the situton whee a stateepresntativetemporaily moved out bhis
district while his house irthe district was being remodeled. The attorigeyeral opined that what
mattersto establish residency is wiee'his habitations fixed,” where he intends to return, and where
“his present ‘permanentwvelling place’ is.” Att'yGen. Op86-10, 1986 WL 80018 (Mar. 21, 1986) at
*2. Although the attornegeneral’s opinion stated that “[u]jndeed¢ion 11-13, one’s state of mind
determinesone’s place of residencad., this statement does not staaddne as the Clerk argues, but
mustbereadin context of the facts underlyirige opinion: it was a given that the representative had
ahabitation, dwelling, and a péigal presence in tyglaces, one temporaapdone permanent. In that

instance,it is the person’s intent thgowverns which of these residences is deemed himgrernt

*Ratherthan exhbiting a concerrhtat theprocessentemplatd bychager 11was fdlowed, by foasingonly
onaregistant’s staed intentheClerk's Brief seens moreconcernedwith ease of aministration It would certairly
makethe Clerk’s jobeasier if this Courtvereto holdthat hedid na have ay dutyto investgate chims hat a voer
did nothave a halvation, dweling, orphyscal pregnce inte place helaimsto resde,and the Clerk could simply
rely upon a sujective statement of intéras he did in this case
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residenceand which is deemadmporary.tiwould be a much differesituation if the representative
wereto register in thelistrict where he was living while his house was be®modeled (and thus
dedared tis to behis “one residerce”), yet he atempted © register in the other. In anyevent,even if
the attorney greral’s opinion is read as the Clerk suggests, opinions arelyravisoryand are not
binding on courts; legal opinion letters are patceént. Taniguchi vAss’'n of partment Qvnersof
King Manor, Inc., 114 Haw. 37, 47, 155 P.3d 1138, 1148 (2007). The Board clyrresgjected
Kahoohalahala and the Clerk’s incotreterpretation of section 11-13.

3. The Board ConsideredEvidenceOf Kahoohalahala’s Physical Presence In Ladina
And Lack Of Presence @ Lanai, And Its Detamination He Resdes In Lahaina ls
Not Clealy Erro neous

TheBoard correctlgonsidered evidence of Kahoohalarsphysical presgce in Lahaina, and
lack of physical preence on Lanai undeection 11-13(4), and the Bo&dconsideration of that
evidencas entitled to goresumgon of validity. Kahoohalahaland the Clerk bear a “healsyrden
of making a convincing showing that it is invali¢&K&liipuleole, 85 Haw. at 228941 P.2d at 309. The
Boardhearing was not a contested ¢édmé the Board'sules ofprocedures incorporate similar liberal
evidentiaryrules. SeeHaw. Rev. Stat. § 11-43(c) (1993) (challes@nd appeals under sections 11-25
and11-26 are exemgtom contestedase hearings, but shall be administeredil®s); Haw. Admin.
R. § 2-51-43f) (2000)(“rules of evidace as sgcifiedin HRS 8§ 91-0 shallbe applicable” to Board
proceedings)Under this standardhe Boad was atitled to Iberallyaccept “anyral or documentary
evidence”on relewant issus. Haw. Re. Stat. § 9110(1) —(2) (Supp 2008);See also Cazimero v.
Kohala Sugar Co. 54 Haw.479, 483, 50 P.2d 89, ® (1973) é&gences must achit any and all
evidencelimited only byconsiderations of relevanayateriality, andepetiton); Price v.Zoning Bd.
of Appeals77 Haw. 168176 & n.8, 883 P.2d 629, 637 & n.8 (1994) (“The rulesvidence governing
administrative hearings are considdyamore relaed than those governing judicial proceediig

TheBoard should consider evidencedise in order to Bcourage maximum citizen peaipation
in the election process, particulavere, as her¢he challenging votemcted without counsel. There
wasmore than sufficient evidence in the retoeforethe Boad that Kloohalahla was at physically
presenbr residing on LanaCarlsmith 113 Haw. at 223, 151 P.3d at 704 (fact determinatibclearly
erroneousinless “record lacks substantial evidetaceupporthe findirg”). The Boad didnot, as bdt
Kahooh#ahala and the Clk suggst, “ignore evilence tht coroboratel Kaho'dalahad's avowel
intention.” Kahoohalahaldr. at 2728 (citing In re Hurley, 30 Haw. 887 (Terr. 1929)); Clerk Bt. a
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20-21. Indeed, thedard accepted Kahoohalahalproclamations of his intent; aspractical matter,
it had ro choice.See Albanp67 Haw.at 405, 68 P.2d at 137 (regstrar mwst take B unchalenged
allegationsn regstration a prima faieevidence). Whas critical is that Kahoohalahala and the Clerk
offered no evidence other than his state of mind. R. at IPe{/idence was presentedamtinghis
abandonment of his residencylLahaina and his permameaelocation to Lanai.”).

In contrast,ieBoardconsideed evidence of Kahoohalahag@hysical presee in Lahaina, and
reviewedtheClerk’s determination (whicimcluded all of the complaint letters), Kahoohalahala’s 2006
Lahainaregistration, live testimony yupree andMicOmber, and Kahoohalahala’s owitness who
testifiedKahoohalahala lives and works on Matwas proper for the Board to considikdaect and
circumstantialevidence of Kahoohalahala’s @gal presencd.oui v. Boad of Medcal Exanners
78Haw. 21, 31998 P.2d 705, 718.995) {[A]s long as evidace . . . [as relewant as digned byHRE
Rule 401, it was proper for the Bahto admit [it].”). Consequently, the Board prolyerejectal the
Clerk’sargument that evidence Kahoolrel does not work, live or own a @ar Lanai andhad not
beenseen on thisland isrrelevant. Thistype of evidene is relevant because it tends to make the fact
he does not have a fixdthbitation,dwelling, or a phgical preence orhana more, réher tha less,
probable SeeHaw. R. Evid. 401 (“‘Relevant evidence’ means evidehavingany tendencto make
theexistenceof any fat that is of consequence to the determinatifche ation more pobableor less
probable than it would be without the evidence.”).

Kahooh#ahala, however, argues theoBrd’s findings are clearlgrroneous because tpree
failed to adequately pwe” Kahomhalahala resides on Maui. Kahoohalahala 8t 23-28.
Kahoohalahala’surden is a “heavyone. Keliipuleole, 85 Haw. a226, 941 P.2d at 309 (overcoming
presumptiorof validity of ageng actions is d'heavyburden ®é makinga convining stowing”). He
completdy ignores the fact and consequesiof his 2006 Lahainagistration. Nor does mint to a
lack of evidenceHe does not claim that evidence should have been excluded or that peswented
from introducing evidenceSeee.g, Carlsmith 113 Haw. at 223, 151 P.3d7i4 (findng of fact only
clearly eroneous when the record is devoid of substantial evidence to suppoor iexdmple, he
assertshat“much of the theories surrounding Kahoohala's residencgtemmed from ‘secorttnd
information,” but ignores the “general rule that is that heay evidene is admissible in agency
proceedings.Price, 77 Haw. at 176 & n.883 P.2d at 637 & n.8. Heerely assts the Boaraveighed
theevidene wrondy. In thasecases where there is evidemasupport a finding, the reviewing court
shoulddefer to the agenayhich heardhe witnesses and evaluated their demeanor eaelvred the
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evidencelgawa v. Ka House R&t, 97 Haw. 402, 410,8P.3d 570578 (200} (“courts declne to

considerthe weidnt of the ®idenceto as@rtain whether it weighs in favor of thdministrative

findings, or to review the agenwyfindings of fact bypassing upon theredibility of witnesses or
conflicts in testimony”) (citations omitted)

Kahooh&ahalaassertdte “reord estalishes thawhen Kdoohalahlaregisered to wvte inthe
Lanaiprecinct for the 2008 election, had a fixed dwelling place orahai and whenever heas off
island,he intended to return to LanakKahoohalahala Bat25. Not exadly. In the affidavits he ted
upon before the Board, he neused the terms “dwelling” dhabitation,” anddid not introduce any
substantiaévidence to show he lived onna. Insteadhe verycarefully(these affidavits were executed
underpenalty ofperjury, dter all) either madeonclusory statenmés, avoided the critical facts, or used
otherterms.For examplehis affidavit asserted he was “born anded on the island of Lana'‘i,” R. at
38 (not disputedbutirrelevant.); that he “retained [his] residence @m&'i except for a brief period
in which [he] was in the service tife State,id. (ignoringhis 2006 Lahaina residen®gistration); and
that“he filed his affidavit of voter registtian as a Lanai resident and wibi@ theprimaryelection
“with the belief and understandingpat [he is] degal esdent of lana‘i.” KahoolalahalaBr. at 4
(quotingR. at 38) (emphasis addedhe dfidavit of his brother, Gdien, merely retated the legal
conclusion that Kahoohalahala watanai “resident,” but did not plainly state that he laagwelling
placethere, o, in smpler terms, that he “lives on LanakVen if his claim that he has “resided [on
Lana] since the beginning of Jyl2008,” R. at 37, is accegat, he Board was required to apphe
presumptionn Haw. Admin. R. § 2-51-25(a)(2)(C) (2000), which provide$ Wlzen a person “has
morethan one residence . . . [ijp@rson has not physlbaresided at angne residence within thyear
immediatéy precethg the éection,there shll be a ebuttabé presumption that the residence in which
the person has not resided is not the person’s residéiee életion was inNovember 2008, which
meanseven if 100% of what Kahoohalahalaigiadis accepted anall other evidence is disregarded,
theburden shifteto Kahoohalahala to prove thathaina was ndtis residenced. § 2-51-25(c) (“For
purpose®f thissectiona rebuthble preumption is gresumpbn consi@red tue unlesgroven alse
by evidencédo the contrary).

“I have abelief ard understandinghat | am a ledaLanai resident” is a longvay from
Kahoohalahala’presentlaimthat the videncen the reord bebre the Bard showd he indsputably
“had a fixeddwelling place on Laai.” Kahoohalahala Br. at 25ng@hasis added). In amyent, even

if there wa someevidence oKahodalahah's presence orLana, the Bard — anchot an apellate
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court— has theespondiility for evaluating its veracitgnd assigning it the appropriate weiggawa
97 Haw. at 410, 38 P.3d at 578.

Kahooh#ahalaargus it is not reevant br purpossof estalishing a dwelling, habitation, or
physicalpresence obanai whether hewns a home or car or business there and has nos&ee there
with the possible exceptions of a favgtances over thesgrs. No single item is dispositieé course,
buteach ceainlyis relevat. Combinghatwith Kahoohalahia’'s 2006 Lahaina ggstration and his own
witness testifyinghat he lies with hiswife in Lahaina ad works @ Maui, am it cannt be saidhe
Board was clearlyerroneous when — after whigg that evidence, evaluating theedbil ity of
witnesss, and takingnto account Kahoohalahala’s refusal to wéugre he lives — it found as a matter
of fact that his physical psence is in Lahainad not on LanaiSee idThe Clek makes shistantialy
thesame challenges to the weight of évedence as KahoohalahaageClerk’s Br. at21-23,and those
claims should be rejected on the same grounds.

4. Working For The State Did Not Maintain Lanai Residency After Kahoohalahala

Registeed As A Lahaina Residat

Kahooh#ahaladoes not dispute he lives in Lahaina, aad for someime. ndeed, tha sole
witnesscalled by K&oohalahala testified he lives and works on Maui. KahooHhal&ias paitedly
remainedsilent on theyuestion of whether he has a fixeabitation, dwelling, or plsjcal presence on
Lana, and his statements and those of highepabko carefullyavoid simply sang he “lives at 444
FrasierAvenue, Lanai CityHawaii.” Ratherhe arges that is 2006 Lahaina residentwas dtributed
to his employment witlthe Stée” and was irrelevant under section 11-18duse he works at Maui
CommunityCollege, and his presence on Maui abdence frorhanai is“solely by reason b[being]
employedn the service of . . . this Statel-faw. Rev. Stat. § 11-13(5) (1993). His living iaHaina, he
argues, is irrelevant because he is working five state, and themt he $ not subject to the
requiremenin section 11-13(4) of plsycalpresence on lrei when hattempted to register as arlai
residentin 2008, since he was not “acquir[ing] a new residérnceessence, he argues his pre-2006
Lanai residencyemains unbroken.

Thisargumentmight bemore comincinghad he noregidered tovote in Lahaina, and thdrg
affirmedhis “one residenceivas Lahaina, that his fixed habitation wadaina, and thdtis physical
presencevas in LahainaOnce he declared that heiged in Lahaina, amgarlier Lanaresidencevas
abandonedt does not matter where vas born, where he was raised, beve or for whom hevorked
beforeor after registeringsaa resident of Lahaindndeed, if KahooHahala’s argument th&e never
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legally left Lanai is acgated, two questions remain: (1) how could he have truthfetlystereds a
Lahainaresident in 2006 whesection 11-23 provides a voter ntegve “only onegesidence,” and (2)
if he was “alwag” aLanai resident, whglid he attempt to change registration andagister as adnai
resicert in 207 SeeHaw. Rev.Stat. § 11-18 (1993) (“registered votdrtoxchangesesidence from
one precinct to another prior to amjection shall notify the alk andchangethe registration to the
proper precinct byhe appropriate registration deadlipe”

In sum, Kahoohalahala claims that he is entitled to register esdem of Lanai while he
continuedo live in Lahaindbecausé&e has a &nai stée of mind. Kahoohalahala Br. at 24. But what
Kahoohalahala fails to acknowledgehat in 2006 he had a self-proclaintedhainastate of mind.

B. ‘ANY REGISTERED VOTER" MAY CHALLENGE RESIDENCY “FOR ANY
CAUSE,” AND THE “PERSON RULED AGAINST” MAY APPEAL TO THE BOARD

1. Liberal Standing And Jurisdiction

Sectionl1-25(a is a liberal grant of standing and jurisdiction, allowfagy registered voter”
to institute achallerge. One a chdénge & receved, the Clek must notify the challeregl voter and
must condat an invetigatio:

Challenge by voters; grounds; procedure.(a) Challengng pria to
electionday. Any registered votanay challeng theright ofa persorio

be or to remain registereals a vterin any precinct for any causet
previousy decidedby the boardf regstrationor the supeme cart in
respecto the same person; provided that inetecion of members of
the board of trustees ofi¢ dfice of Hawaiian affais the voter making
the challenge mus be regsteral to wote inthat dection. The chalenge
shallbe inwriting, settingforth theground upon whih it isbased, and

be signed by thg@erson making the challenge.erTbhalleige shall be
deliveredto the clerk who shall forthwith serve notice thereof on the
personchallenged.Theclerk shall, as soon as possible, investigate and
rule on the challenge

Haw.Rev. Stat. § 11-25(a) (1993) (emphasis ad@&=h alsétlaw. Admin. R. § 2-51-40 (2000) (same).
Dupreewas amag the twelve Laai voters who challenged Kahoohiedéa's residencyThe Lanai
voterswere na represenéd by an atirney buttheir challenges made the necessamyo points under
section11-25: (1) they @ voters, and2) Kahoohadahaa is not a resident of Lanai. Specificaly,
Dupree’s challenge stated:

Sol is from Lanai andhas famy herebut he doesrt live hee. He
doesn’town a lome hee. He ebesnt own a managea business, avork
for abusinessmwLarai. he doesn’t farm on Lanadde hasn’t campaigned
on Lanai. He hasn’t held lly hereon Lanai. Hehasn’'tcampaigned
doorto door. hisis a small tow and he i prominat individual. If he
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lived here we would see him shopping here, going to the post office,
filling up his tank, conuting down to catch Expeditions [the Maui
ferry], and we don’t see him doing thate placed forth out of fve
candidé&es in votimg retuns for Lanai rsidents.

R. at 1 (emphasis added).

2. The Clerk And The Board Understoad Their Duties

The chdenges were sfficiently specificand the Clerk understood what relief tmeguested.
He correctlynaed the challenges “[g]lendsa. . . allegel that Kaho‘ohalahala does not reside in the
Lanairesidencyarea.’R. at 181. That is all section 11-&x5uired to give Dupree and the athanai
votersstanding, ad to confer upon the Clerk jurisdiction to investigate and make endatdion of
Kahoohalahala’'sesidery, which hedid. Kahmhalah& canno claim hedid not hae noticeof the
substanceof the challenges since the Clerkderstod what they soudg and served notice on
Kahoohalahala, requesting tlne “respond to the challenge aliéign, i.e.that [he] do[es] not reside
at444 Fraser Avenue.” R. at 2Bee Perry Wlanning Comm’'n62 Haw. 666, 685, 619 P.2d 9488
(1980) (“Pleadings in administrative prasgings are not judged byhe standards applied to an
indictmentat commonraw. It is suffigent if therespondset ‘understood the issue’ and ‘was afforded
full opportuniy’ to justifyits condict duting the coure of the litigation.”) (quoing AlohaAirlines, Inc.

v. Civil Aeronautics Bd598 F.2d 250, 262 (D.C. Cir. 1979)).

After the Clerk ruled against the challeng, he notified them of his decision regarditige
voter registration status of Kahoohalahala,” and informedntioé their right to appeal to the Board
pursuant to section 11-26(b). R. at 40-51. Htatute confers standing tthe person ruled against,”
and gi\es the Bard jursdiction:

Appeal from ruling on challenge; or failure of clerk to act.

(b) In cases where the clerk rules on a challenge, prior to eledagn

or refuses to register an applicantr&fuses to change thegister under
sectionl1-22 the person ruled against may appeal fritvaruling to the
boardof registrdion of the prson’s ounty Theappeal shall be brought
within ten days of segice of the adverse decision. Service of theslen
shallbe made personallyr by regstered mail, which shall be eémed
completaipon depsitinthe mails, postage prepaid, and addressed to the
aggrievedperson's last known addredsam appeal from a decisiam

a challege pror to eletion dayis broudnt, boththe challenger and the
challenged voter maye parties to the appeal
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Haw.Rev. Stat. § 11-26(1{1993) (emphasis added). Dupree tinfddd anappeal, again without the
assistancef anattorney. R. at 4G2. Both Dupree and Kahoohalahakr&vparties to the appeh.;
Haw. Admin. R. § 2-51-42(e) (200Q)If an appel is brought, both thehallenger and the challesd
voter shall be prties tothe appal.”). Dupree sited he \as gpealing the Clerk’s determination of
Kahooh#ahalas regisration:

| ask that yopleasaiphold the challenge to S¢éahoohalahala[’s]true
residencyandhelp the residents of Lanai to takestepforward and not
allow this dishonest man to represent our island on the Kaunty
Council. He misrg@resentgd] himself on hisvoter registration his
nomination papers and his sworn affidavit. . . .

R.at 52, 54 (emphasis added). The notice of dgpeaided notice to Kahoohalaha, the Clerk, and the
Boardthat Dupree waasking théBoard to review the Clerk’s determination Kahdahala was a Lrai
voter.Perry, 62 Haw. at 685, 619 P.2d 108. “Thus, ‘the question on review is not the adeqofitye
.. . pleading but is the fairness of the whole proceduld. (citing Aloha Airlines 598 F.2d at 262
(quoting2 Kenneth C. Davigdministraive Law Tratise§ 8.04, ab25 (195§8)). TheBoard’s Andings
of Fact ad itsDecisiorrefled it plainly understood the reli€fupree requested, and its own jurisdiction
to determine Kahoohalahala illegatBgistered as aanai resident.

First,the Board found that “Mr. Phoenix Dupree filed a challenge of Mr. Kahohalahala’s
right to be or to emain registered as a votertbé Lanai District/Precinct 13/07.” R. at 146 (App. 2)
(Findingof Fact No. 3). The Boardsa found that “MrDupreecontendshat whileMr. Kahdohalakala
is from Lana and hasdmily on Lanai, he infact is nd aresident of Lanai.” R. at 148p. 2 (Finding
of Fact No4). These factual findings are ntgarly eroneous because thase supported bgvidence
in the record, nameBupree’s filings with the Clerand the Boardsee Keliipuleole v. Wilsp85 Haw.
217,226,941 P.2d 3009 (199) (fadual findings acepted nlessclearlyerron®us). Kdnoohalahla
incorrectly asserts[h] othingin the record supports the Board.” Kahdahala Br.at22 (emphais
added).However, both Dupree’s challengR. at 1), and his appeal (R.5#) refect that he had
standingand sought the appropriate relieéen ifhe aslked for alditional relief. The Board's findings
regarding the eviderdn the Record is entitled to deference.

Secondregadlessof whatrelief Dupree saght, theBoard mly ruled thé Kahoohéahala isa
Lahainaresident for purposes of votexgidration. The key pdion of the Board’s decision which

demonstates it atlered tats jurisdidion is the irst two paagrahs:
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DECISION

Basedupon the foregoing findings &dct and conclusion déw,
the Boad sustais Mr. Dupee’s apeal of he CountyClerk’s Cctober
10, 2008, determmation and the County Clerk’'s demn is hereby
overruled.For puposes oftiis 2008 edction, M. Kahodialahah is a
residem of LahainaMaui, Havai'i.

In the event of an appeal tfis deision, Mr. Kahooh&hala
shall be allaved to vote “provided that the ballot is placed in a sealed
envelopto be late counte or rejeted in @cordace withthe rulingon
appeal."SeeHaw. Rev. Stat. § 11-25(c).
R.at153. The second paragraphdyich the Board sequestered Kahdahala’s ballot — the remedy
for an irvalid registration under section 11-25 — reffeihe Board did not, as Kahoohalahala and the
Clerkclaim, improperly dade whetheiKahooh&ahala vas a quéfied candidate was validy elected,
oris eligible to occupyhe Lanai resident siean the Couty Council pursuant to the Maui Chartee
Haw. Rev. Stat. § 11-25(c) (1993) {"dn appeal is taken to the board ofisegtion, the challenged
votershall be Bowed to wte; prowded thatballot isplaced in a sealeshvelope to be later counted or
rejected in accordancativ the ruling on appeal.”).
Kahooh¢ahalaalso assgs that tle fact [tjhe Boad’s decsion reérred b the MauiCounty
Charteiin its conclusions of law” shows that tBearddecided isaues relatedto his dection, candidacy,
or qualifications. Kahoohalahala Br. at 2Z¢reing to Conclusion of & 2and 3, Rat 150). However,
the Charter did not provide thele of decision, the Board did not “base its decisiongherCharter
as Kahoohalahala claims. Kahoohalahala Bt 22-23The Bodfs Chartercitationsare simpy
backgroundKahoohalahala doe®t point to any place in theoBrd’s Conclusions dfaw or Decision
whereit applies the Chartéo the facts of the case. The Bibanly sequesteddkahooh#halas ballot,
reflectingthat it limited its ruling to the proper issue. Kahoohalahala maketaasec “straw man”
argumat: he claims the Board madecisions it did not make (“The Board acted outside its statutory
authaization.” Kahoohalalala Br.at 23) thenassers its decison was theefore wong.
3. Challenge’s Motive Irrelevant
Kahooh#ahalaand the Clerk, however, ignore wiilae Board actuallydid, andinstead focus
onthe chdknges’ alleged intent Theyassert lhof the dalleng lettes “advared a sigle claim: that

Kahooh&ahalawas an ineligible candidate for tharai seat o the Maui County Council” and the
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“entire proceding wa intendd to disquhfy Kahoohalahala's candidatyKahoohalahala Br. at 22.
This argiment fés for tworeasons

First,Kahoohéahala mde — and Ist— the same argument in his earlier mandamiussa the
SupremeCourt.See Soloon P. Kahobalahala v Roy T. Hiaga, CountyClerk, County of MayiNo.
29415(Haw., Oct. 21, 2008App. 4) Kahooh&halaasked the Supreme Court to command the Clerk
vacatethe October 10, 2008 ruling on the registrachallenges. R. at 72-86. Asthe present case,
Kahooh#ahalacharacterized the challersgas challenges to his candidaayd argued the Clerk had
no jurisdicion to deci@ that issue. Kahoohalahala claimed “[n]Jone of the complaint[s] in the
Underlying Action clallenge Petition€s vote regstration,but rathe challenge thevalidity of his
nominationpapers or his rightt be on the ballot on the general/secspekcial election on November
4, 2008."R. at 76. Th Suprem&ourt regcted tle argunent:

The Octobe 10, 2008 vling [by the Cérk] was not tantanount toa
judgmentin a primaryelectioncontesgiven pursuantto HRS § 11-173-
5(b) (1993),but was a ruling only on ahallenge to nomination papers
andon a persors voter registration statuslurisdiction to render such
ruling was with[the Clerk] pursuant to HRS 88 12-8(1093) and 11-
25(a) (1993).

Kahoohalalalav.Hiraga, No. 29415 (Haw., Oct. 22008) (emphasis added). Kahoohalahala igdarr
from relitigatingthe jurisdctional issue, whih he alkeadylostin the Supreme CouigeeTortorello v.
Tortorello, 113 Haw. 432, 439,53 P.8l 1117, 112 (2007) (res judcata, @ claim peclusionis a
doctrine'that limit[s] a litigant to one opportunity to litigate aspectshef case to prevent inconsistent
resultsand a naltiplicity of suie andto pramote finality and judcial econany.”) (quoting Bremer v.
Weeks104 Haw. 43, 53, 85 P.3d 150, 160 (2004)).

Seconda voter’'s motivatiorior bringing a challergwith the Clerk or takingn appeal to the
Boardis not releant unde sectios 11-25 ad 11-26. Nither tle statute ror the rules deprive a
challengeiof standingdepending on her “intentSeeHaw. Admin.R. § 251-41 (20) (“a challenge
maybebroughtfor any caise or upa any gromdsnot previously decided ke board of registration
or the supreme court in respézthe peson chaknged’) (emphasis aded). A dallenger’s ultimate
goalor reason fobringing the challenges irrelevant. Nor is the “form or substancelod perfecting
instrumen’ important, “but whether the instrument was filed geauineattempt tanvoke apellate
jurisdiction” Waller v. BlueWate Garden Aartments 776 S.W.2d 578, 581 (Tex. 1989) (court

concludedhat party’saffidavit was a “plain effort to invoke the jurisdiction of the cowayrtand was
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sufficientto do so’because it “alleges fesfromwhich may radily be infered the implicit conclusion”
theparty reuested). This is so because it is the appellate reviewkether a court @ Board — which
hasthe responsibility for detetining whether it has subject matter, not the parti¢ss Well-settled
thatcourts mst deterrme as a theshold mter whether theyhave jurisdictionto decide the issues
presented.Hawaii Medical Ass’n v. Hawaiii Medical Service Ass'n,.Jdd 3 Haw. 77, 94, 148 P.3d
1179,1196(2006) (emphasis addedee also Kernan v. Tangké Haw. 1, 15, 856 P.2®07, 1215
(1993)(“Preliminarily, we reiteate thewvell-sdtled prirciple tha appellde courts have amdependent
obligation to insure they have jurisdictido hear andletermine each case(§mphas added) This
independenbbligaton exists rgardless of whawords arappellat uses imer notie of appal becase
ultimately, propery invoking apellatejurisdicion is a maer of pocedure not irtent. See e.g,
Hoopulapua v. Bd. of Land and Natural Resourcekl12 Haw. 28, 30, 143 P.3d 1230, 1241 (2006)
(circut courthad appellate jurisdiction over agewiegcision under chapter 91 if sy held acontested
case).

Dupreeappealed to the Boaptlo se and his notice of appeal should be construed “libeaaltly
not technically”’because Kahoohalahala hadiffnotice,” which he doesa dispute.See Peawy, 62
Haw. at 685, 619 P.2d at 108 (“Modern judicial pleading has besmacterized as ‘simplified notice
pleading.’Its function is to give opposing parties ‘fair notice dfatthe . . . claim is and the grounds
uponwhich itrests. That the same, if not more lenient standard, also goahmsnistrative pleadings
is indisputalbe.”) (emphass adde) (quoting Conleyv. Gibson 355 U.S. 41, 471957)).Cf. Au v. Ay
63 Haw. 210, 221626 P.2d 173181 (1981) (“[T]he Rules of Civil Procedure were not meant to be a
gameof skill where onemisstep byounsel wuld be deisive tothe outcae.”). This ratiorale iseven
more pronounced in residencghallenges and Boarg@eals under sections 11-25 and 11-26. The
legislaturegranted broad standing (“amggistered voter,” “the pson ruled against”), established
minimumnotice requirements (challenge must be iing, set forth thgroundson which it is based,
andbe signd) and chrgedthe Clerkwith an affrmative dity to investigite. Thee statutty elements
reflectan intentto broada citizen participéion in questions of public importance, such as insuring
claims ofresidence byoters are truthful. Consequenttiiepro se“pleadings” in hese cses should
be construed as bedly as pssible to effectuate that intent, and not in the narrow fashion
Kahoohalahala and the Clerk advance

Furthereven if Duprees “pleadngs” — ifnarrowly onstrued — may havequested more relief

fromthe Clerk or the Board than technicgdrmitted — that did nalivest him of standing, or the Clerk
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or theBoard ofjurisdiction: he is a voter, he challenged Kahodhalkis residengyand the Clerk and
the Boad bothunderstod what tiey had the athority to determine, and did not go furth&eee.g,
Countyof Hawaii v. C & J Coup€&amily Ltd P’ship 119 Haw. 352, 374 n. 24, 198 P.3d 83%/ n.24
(2008) (appelant soubt “revesal” ofjudgmen, but SupreneCourt “vacated”judgmen). While bah
Kahooh#&halaand the Clerk assert the Boarcceaded its authority byexamining issues beyond
whetherKahoohéahala isa Lahaina reident fo voter egistation puposes, nigher poiristo anything
in its Decision which shows the Board actudligt so.
4. Residence “For Election Purposes” Includes Voter Rgstration
BothKahoohalahala and tli&erk claim the Board’s use of the phrades &lectionpurposes

and“for the purposes of this 2008 election,” reveal tloaul considered this an “election contest.”
KahoohdahalaBr. at17; Clerk’s Br. at 12-14. However, the Bd'a use of the wortklection” did not
transformits decision from one regarding iK@ohalahala’s residendor registration purposes into a
decisionabout an eleevn contst. The lagua@ used byhe Boad is take straidnt from thestatute
whichKahoohalahaandthe Clerk agree is the gawéng standard for reggration challenges regiing
residecy.

For the pupose ¢ this title, there can be onlgne residence for an

individud, but in detemining resicency, aperson mg treat onesif

separte from the person’s spouse. The followindes shall determine

residency for eled¢ion purpogsonly:
Haw. Rev. Stat. § 11-13 (1993) (emphasis added@alsoHaw. Admin. R. § 251-25(a) (2000) (“In
additionto the rules for determining idency providd in HRS § 11-13, the following shall also be
applicdlein determining the residence of agmnfor election purpos¢g”) (emphasis addedjeealso
Citizensfor Equitable & Responsible Gov. County of Fwaii, 108 Haw. 318, 324, 120.3d 217, 223
(2005)(“We observe further that the exclusiohidentiiable nomesideis from thepopulation base is
consistentvith the rulesfor determining ‘resgdency’ for election purposesnder Hawaii’s state election
law, Hawaii Revised Statutes (HRS) chapter 1{(eifyphais added). Thus, it should be no surprise —
andcertainly it is not error for the Board to refereathe express languagestétute which provides
thestandadls for déerminingresideryfor regstrationpurposes its decsion aboué voters restleny

for regstrationpurposes
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CONCl\L/USION

The Board’s Findngs Of Fat ae not clearlyerroneous. The Board was entitled to wetge
evidencemeasure the credibilityf testimony and witnesses, aa#té intoaccount Kahoohalahala’'s
failure to testify and its indings @e entited to deference. The Bahrcorrectly considered
Kahoohalahala’2006 Lahaina regtration and evidence of his habitation, dwelling, ahgsical
presencén Lahaina, and lack ahe same on Lanai. Dugrbad standing to challenge Kaholatiala’'s
registration, and to invoke the jurisdiction of the Board.

TheNovembe1, 2008 indings d Fact,Conclusios Of Law And Deision bythe Boad should
be affirmed.

DATED: Honolulu, Hawaii, June 8, 2009.
Respectfully submitted,
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