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Does law have to be
effective Iin order for it to be
valid?



It is important to consider the terms ‘valid’ and ‘effective’. There are various
approaches to the concept of “validity” of law. Traditional natural law theories consider
that the source of law is morality, thus, there is no separate idea of legal validity. In this
theory the only concept of validity is moral validity." Alf Ross, suggests that validity
involves ‘the actual effectiveness of the rule which can be established by outside
observations ... the way in which the rule is felt to be ... socially binding.’> While Hans
Kelsen suggests that the validity of a norm can be described by saying, something ‘ought
to, or ought not to, be done.”® This is the view that validity is ‘the specific existence of

the law’.*

The ordinary use of the word effective means to be producing a result, especially the
desired or intended result. Kelsen explains that the effectiveness of a norm is ‘the fact
that the norm is actually applied and obeyed, the fact that people actually behave
according to the norm.”® This is the legal positivist notion that one element of law is
social efficacy. There is to be compliance with the norm via the imposition of sanctions

for non-compliance, which makes the norm socially effective.
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Law cannot be ascribed with truth or falsity, but it can be ascribed with validity.®

Modern jurists have adopted certain criteria of validity, which, when applied, can
determine whether a legal norm can indeed be called “law”.  Since there is no consensus
as to one particular criterion of validity of law, there are differences between the criteria
of validity that jurists have adopted. One element in the criteria of the validity of law,
where there is debate, is the effectiveness of law. There are different concepts as to the
relationship between the validity and the effectiveness of law. Kelsen states that the
‘correct determination of this relationship is one of the most important and at the same
time most difficult problems of a positivistic legal theory.”” Nevertheless, this essay
will analyse the relationship between the validity and the effectiveness of law, to argue

that, prevalently, law does not have to be effective in order for it to be valid.

There is some connection between the effectiveness of law and the validity of law. In
taking a human behavioural approach to validity, Kelsen submits that the connection is
that ‘a minimum of effectiveness is a condition of validity’.® He argues that a law can
be considered as valid only if it is applied and the behaviour that it is to regulate actually
conforms to it, to some degree.” Hence, a law that is not applied or obeyed by anyone is

not considered as a valid law.
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The Greater London (Central Zone) Congestion Charging Order 2004 imposes charges
for using or keeping motor vehicles on specified roads in Greater London, during
specified hours and on specified days. The aim of this Order, neglecting any cynicism,
is to reduce the use of motor vehicles in the central areas of London. Take the scenario
of this Order being violated but no charges are imposed.  Also, the use of motor vehicles
does not change at all, so as to move closer towards achieving the aim of the Order. In
such a case, it would be justified to say that the Order is not effective. There is no
difference between the Order being in existence and the Order not being in existence.
Therefore, since the state of the Order is like that of non-existence, it would be futile to

say that the Order is valid.

Prima facie, Ross’ concept of the validity of law seems that effectiveness means validity.
This would immediately provide an answer as to whether law has to be effective in order
for it to be valid. It is commonly tempting to equate effectiveness as being equivalent to
validity. Such an approach considerably simplifies the analysis, theoretically.”® It
simply concludes that if law is effective, it is therefore valid. However, such an
approach assumes that effectiveness is the only criterion of validity. It fails to consider
the formal elements of law, that is, the way in which law is created.™* A Bill which has

been passed by the House of Parliament is not law that it is valid, until it goes through the
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stage of Royal Assent.”? It is only after Royal Assent that legislation becomes an Act of

Parliament.

John Finnis identifies that the main proof of a rule’s validity is to show that the rule was
created by an act which ‘according to the rules in force ... amounted to a valid and
therefore operative act of rule-creation’.”®  This means that law is valid, i.e. in actual
existence, if it is validly created. Hence, law can be valid before it even has the
opportunity to be effective.* This presents the possibility that validity of law might be
independent of its efficacy.” But, it is argued that law that is validly created can lose its
validity by way of desuetude.’® Law that is never applied or obeyed may lose its
validity, even though it is still in existence, per se, in a statute book.  This is the
situation where custom is authorized to be a form of law creation, thus it is given the

capability to “repeal” statutory law.

Nonetheless, Kelsen himself acknowledges that validity and effectiveness do not coincide

in time. That a law ‘becomes valid before it becomes effective’.’” This suggests that
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effectiveness is not a pre-condition of validity. The relationship between efficacy and
validity is attempted to be clarified by arguing that efficacy is a necessary condition but
not a sufficient condition for validity.”®* This may suggest that validity of law is
independent of whether efficacy comes before or coincides with it.  Following this, it
could be argued that, it is because efficacy is a necessary condition of validity that law
can be valid before it is effective. That, once law is valid, it then becomes necessary for

it to be effective. If it is permanently ineffective it will lose its validity.*

However, a law can continue to be ineffective whilst it remains valid. The use of a
hand-held phone or similar device while driving was prohibited in the UK, in December
2003. This law was enforced with a fixed £30 penalty, which could be raised to as high
as£2,500. Nevertheless, in 2006 alone, 164,900 fixed penalty notices were issued in
England and Wales, an increase of 38,100 from the previous year.® The increase could
be a reflection of the police’s effort to enforce the law. It could also be a reflection that
people are ignoring the law.  Plus, it is unknown how many offenders are not caught.
The law is applied but it does not seem, for the most part, to be obeyed. It is argued that
using a mobile phone ‘while driving must become as socially unacceptable as

drink-driving has’.* The ban on the use of a mobile phone while driving is in actual
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existence and was validly created. But it has remained ineffective since it came into

existence and is still valid law.

The above example may not quite fit the definition of permanently ineffective.
Nevertheless, if a law that is validly created and is permanently ineffective, if it is still in
specific existence, e.g. in a statute, it is still valid law. It will remain as valid law until it

is repealed by subsequent law.

Kelsen’s concept of effectiveness and his theory that a minimum of effectiveness is a
condition of validity can be challenged as being insufficient. It is not sufficient for
people to actually behave according to the norm, the majority of people have to behave
according to the norm and they have to do so consistently. Effectiveness of law is more
accurately defined when the law is socially accepted as the norm of behaviour in society.
There are other reasons, besides sanctions, why people appear to “conform” to the law.
Kelsen accepts this, but suggests that, in such cases, it is the law that is effective because
these other reasons for obedience, e.g. religion, ethics, are effective.” But, the basis of
obedience is in these other motives and not the law. There is no causal link between
obedience to a religious rule, which happens to result in the behaviour that the law is

trying to achieve, and the effectiveness of law.

From Lon Fuller’s perspective the “is” and “ought” of law can not be separated. This
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suggests that the effectiveness of law (the is-fact) and the validity of law (the ought) are
fused together. He seemingly equates effectiveness to validity, validity in the sense of
the existence of law. Fuller argues that in order to have law that is effective it must, to
some degree, fulfil the requirements of legality. This is because ‘some minimum
adherence to legality is essential for the practical efficacy of law’.”®  Fuller argues that
law is effective, thus, valid, if it is general, public, operates prospectively and is
comprehensible; if it is consistent, possible to be obeyed, constant over time and if the
administration of law corresponds with the law declared.” One could argue that the
principle of legality can not be simply confined to a criterion of eight conditions.
However, never does Fuller declare his eight conditions that make law possible an

exhaustive list.

On the one hand, there appears to be a flaw in Kelsen’s hierarchical structure of norms.
He argues that effectiveness ‘is stipulated as a condition for the validity by the basic
norm’.* But in both dynamic and static legal systems the validity of the basic norm is
presupposed.”® There is no legal basis for this presupposition; it can be summed up as
being a mere belief. It is suggested that ‘the basic norm is not an actual norm of the

positive legal order - since it is simply an idea’.?” Therefore, the concept that
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effectiveness is a condition of validity can be argued to be a mere assumption.

On the other hand, efficacy as a condition of validity may be found when considering a
particular law as part of a legal system. Itis argued that a norm is valid only on the
condition that it belongs to a system that is ‘on the whole, efficacious’.”® In this, Kelsen
argues that a particular law is valid as long as it is part of a valid legal system.* Where
a legal system is, on the whole, failing to regulate human behaviour to conform to the

law, its validity will be brought into question and contest by the people.

But this means that the concept of effectiveness as a necessary condition of validity does
not apply to a single law, only to a legal order. Thus, confirming that a particular rule
can be valid and not be effective. Hart suggests that one ‘who makes an internal
statement concerning the validity of a particular rule of a system may be said to
presuppose the truth of the external statement of fact that the system is generally
efficacious.”® This emphasises that the concept of effectiveness as a condition of
validity largely rests on an assumption or belief. Hart argues that there is no necessary
connection between a rule’s validity and efficacy ‘unless the rule of recognition of the

system includes among its criteria ... the provision ... that no rule is to count as a rule of
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the system if it has long ceased to be efficacious.”®

Furthermore, Kelsen’s concept of effectiveness seems to have been slightly altered in his
later writings. He suggests that ‘efficacy is a quality of the actual behavior of* people
and not a quality of law itself. But, effectiveness is a measurement of law’s ability to
regulate human behaviour to conform to itself. It is law’s ability to govern human
behaviour to produce its intended result in society. Nevertheless, a law can be valid when
it lacks this ability, providing that it was validly created and especially if it is applied by

officials and the Courts.

Therefore, as to the relationship between effectiveness and validity, it may be adequate to
conclude that law, in reference to a legal system as a whole, has to be effective in order
for it, to remain valid. In this concept of effectiveness and validity, it is said that a
particular law of the legal system is valid as long as the legal system itself is valid and
effective. But this concept is theoretically flawed as it supports the conclusion that law
does not have to be effective in order to be valid. As long as the legal system as a whole
is valid and effective, particular laws can be validly created and never be effective, but
still be deemed as valid. Moreover, the reality of law in society is that there are laws
that are effective and valid and there are also laws that are not effective but still valid.

Therefore, for these reasons and those outlined in this essay, it is more appropriate to

%1 The Concept of Law (n 32) 103.

%2 General Theory of Law and State (n 6). Cf Pure Theory of Law (n 3) 10.

© 2008 Victor Oderinde
10



conclude that law does not have to be effective in order for it to be valid.
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