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CFPB Investigations In Focus: Navigating CIDs

Law360, New York (July 11, 2013, 12:16 PM ET) -- The Consumer Financial Protection Bureau was
established in July 2011, with the mission of making “markets for consumer financial products and
services work for Americans.” Over the last two years, it has been actively engaged in carrying out this
mission using the arsenal of implements in its proverbial “tool belt.” From rulemaking and supervision to
high-profile enforcement actions, the CFPB has been grabbing headlines as it has charted a new course
in consumer protection.

The CFPB’s investigatory power has been a subject of significant interest, but in many ways remains
shrouded in mystery. The Bureau has broad power to commence investigations into potential violations
of federal consumer protection laws under its jurisdiction and, in its short life, has used this power to
initiate investigations of numerous banks and nonbanks.

Like many government agencies before it, the CFPB has relied heavily on the use of civil investigative
demands (CIDs) in investigations. CIDs often are used to gather information from the target of an
investigation, but also may be issued to third-parties who are in possession of information believed to
be relevant to the potential violation being investigated.

The CFPB’s handling of investigations, including its procedures related to CIDs, are governed by a set of
final rules. In crafting these rules, the CFPB drew from investigatory procedures used by other
government entities, including in particular the FTC.

By the “letter of the law,” the CFPB and FTC rules are close cousins. Notably, that family resemblance
stops on paper in many areas. The CFPB’s execution of its investigatory procedures, particularly with
respect to CIDs, is quite different than the approach taken by the FTC — creating a new playbook for
enforcement lawyers and the institutions they represent. This article provides an overview of the CFPB’s
rules relating to CIDs and practical tips for responding.

CIDs Generally

The authority to issue CIDs resides with the director of the CFPB, the assistant director of the Office of
Enforcement, and the deputy assistant directors of the Office of Enforcement. Under Section 1052(c)(1)
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of the Dodd-Frank Act, the bureau may issue a CID “[w]henever the Bureau has reason to believe that
any person may be in possession, custody, or control of any documentary material or tangible things, or
may have any information, relevant to a violation.” As noted above, CIDs can be issued to any person
who has the information sought, including third-parties, and the CFPB has been actively using its power
to obtain information from third-parties in investigations.

The final rules provide that any person who receives a CID “shall be advised of the nature of the conduct
constituting the alleged violation that is under investigation and the provisions of law applicable to such
violation.” While the CFPB would argue that it adheres to this requirement, from a practical standpoint,
the information provided typically is very cursory — often amounting to no more than a sentence or two
with broad citation to the potential law at issue.

The CID will set forth the nature of the information requested by the CFPB as well as the timeframe
within which the information will be sought. The nature of the information requests may provide the
only preliminary indication into the issues being investigated, and even then, requests are often so
broad that it may be difficult to decipher the true nature of the potential violation.

Generally, a CID recipient must meet and confer with a bureau investigator within 10 calendar days after
receipt of the CID to discuss and attempt to resolve all issues regarding compliance. While the FTC has a
similar rule, it rarely held to a hard and fast meeting within this meet and confer deadline.

This meet and confer may be performed in person or via telephone and must include people with
knowledge of the recipient’s information systems. The meet and confer often includes both the
enforcement attorneys as well as their technology personnel. The Bureau will come expecting a
substantive, detailed discussion about concerns regarding process and scope as well as detailed
information on the nature and location of the materials sought. This is another place where the CFPB
departs from the FTC.

Practically, while the meet and confer process with the CFPB typically begins on day 10, it often
continues for many days beyond. However, insofar as a CID recipient seeks to formally challenge a CID,
this challenge must be lodged within 20 calendar days of receiving the CID. This makes it mission critical
for CID recipients to have discussions between day 10 and day 20 which are substantive enough for that
recipient to evaluate whether any differences can be resolved consensually.

The assistant director or the deputy assistant directors of the Office of Enforcement can negotiate the
terms of satisfactory compliance with the CID and, for good cause shown, may extend the time for
compliance. From a practical standpoint, such negotiations typically do not involve senior CFPB officials,
but rather are negotiated by the staff and approved by senior management.

Challenges to CIDs



Insofar as the CID recipient is unable to reach agreement with the CFPB regarding compliance, that
recipient can petition the director for an order modifying or setting aside the CID. The final rules impose
several requirements on such petitions.

e The bureau only will consider petitions if “the recipient has meaningfully engaged in the meet
and confer process” and only will consider issues raised during that process.

e The petition “shall set forth all factual and legal objections” to the CID.

e The petition must be accompanied by a signed statement describing the recipient’s good-faith
efforts to resolve its objections, including a description of efforts during the meet and confer.

e Any petition must be filed within 20 calendar days after service of the CID unless a stricter
deadline is established by the CID. “Requests for extensions of time are disfavored.”

Although the filing of a timely petition stays the time for compliance with the portion of the CID being
challenged, the petition and the director’s order in response are made public unless good cause can be
shown otherwise when the petition is filed. Thus, the confidential treatment provided to CID materials
and investigations generally does not apply to petitions. Strict adherence to the filing deadline and the
presumption of public disclosure are departures from the way matters typically were handled before the
CFPB.

Moreover, to date the CFPB has not found a petition it likes — at least insofar as those petitions have
been publicly disclosed. Thus far, the CFPB has issued three decisions, all denying petitions to modify or
set aside CIDs. In ruling on these petitions, Director Cordray has adopted the deferential standard of
review relied upon by Circuit Courts of Appeals in proceedings to enforce administrative subpoenas.
That standard provides that a CID will be enforced if (1) the investigation is for a lawfully authorized
purpose; (2) the information requested is relevant to the investigation; and (3) procedural requirements
are followed. If the bureau establishes these factors, the CID will be enforced unless the CID imposes an
“undue burden” or constitutes an abuse of process.

Petitioners have raised numerous challenges to CFPB CIDs, including alleging that the CID should be
modified because the CFPB is requesting material that substantially predates the statute of limitations.
In one petition, the petitioner argued that the statute of limitations at issue was 3 years while the CID
requested documents and information for more than 10 years. Even then, the CFPB declined to modify
the subpoena, reasoning that the information was relevant to conduct that was actionable.

Rules of the Road

There are many practical takeaways from experiences to date with the CFPB’s CIDs. We share a few
below.

Don’t Wait to Seek Clarification



Dealing with CIDs can be a bear. They are often broad and ambiguous, and none of this is entirely
surprising. The CFPB does not want to leave stones unturned when it may not know exactly what it is
looking for, so broadness and ambiguity may be the result. This challenging situation is made more
difficult for the CID recipient because it must prepare for a meaningful conversation at a meet and
confer within 10 days.

To the extent clarification is needed, it may be prudent to ask basic questions before the meet and
confer. This does not mean using preliminary conversations to begin negotiation. Rather, early
conversations can be used to obtain answers to basic questions so that the meet and confer is more
meaningful and the recipient is able to allocate its internal resources in an efficient manner.

Technicalities are Important

It is imperative to involve the company’s IT personnel early and often. The CFPB’s electronic information
requests often can be extensive, particularly with respect to data. Making matters more complicated,
the CFPB typically has little knowledge about how electronic information is stored within a company,
making its requests imperfect. Under such circumstances, extraction can be complicated within the best
of systems and for the most experienced of IT personnel.

The importance of involving IT personnel has been highlighted in the final rules which state that the
meet and confer must include people with knowledge of the recipient’s information systems. For these
authors, experience has proven that this is not lip service — early involvement of IT personnel will pay
dividends in the long run.

Involving IT personnel in deciding where to object based on accessibility and how to educate the CFPB
on relevant information systems can be extremely beneficial.

Rome Needs to Be Built in 20 Days

The CID recipient is required to meet and confer with the bureau within 10 days of receipt of the CID.
This means it is imperative to move fast. One must obtain information, in a matter of days, which
typically would be developed over the course of months in civil discovery.

This presents a challenging situation for entities large and small. While the large company may have
greater resources, information may, quite literally, be scattered across the globe. For a small company,
with little enforcement experience and scarce resources, the situation can be equally difficult.

Coming to the table with significant substantive information within a short timeframe is a tall and often
unrealistic order, but it must be taken seriously. The CID recipient should thoroughly review the CID and
quickly assemble the people most knowledgeable about the existence and location of documents and
data. This early preparation will inform objections as well as negotiations about production timing and
scope. Remember, a formal petition to modify the CID must be filed within 20 days. And, if an issue is



not raised in the meet and confer session, it cannot be raised in any petition.

If You Kick it Up A Notch, Be Prepared

Insofar as reasonable negotiations with the CFPB regarding CIDs breakdown, the CID recipient will be
faced with a difficult choice. Should it file a petition to modify or set aside the CID? In evaluating this
course of action the CID recipient should consider a number of issues:

e Are you ready to make a confidential investigation public? Any decision to challenge a CID
should take this real repercussion into consideration together with its collateral reputational,
legal, and compliance implications.

e |Isthe result likely to change? The CFPB is judge and jury. Although the bureau investigators
appear to be willing to negotiate the scope of CIDs, if negotiations breakdown, the recipient
would need a reasonable basis to believe the bureau’s leadership would break with the staff.
Recent decisions suggest that even compelling arguments may not be enough.

e Have you planned ahead? Because timing is so compressed with respect to the filing of a
petition, the recipient may be engaging in meaningful negotiations with the bureau up until the
filing deadline. Thus, the recipient should continue to refine its petition to accurately reflect the
current status of negotiations.

Without a doubt, dealing with a CFPB CID can be challenging and cumbersome. CID recipients must have
the flexibility and agility to meet broad demands and make important decisions in a short time frame.
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