
Depending on one’s perspective, 
California’s Green Chemistry Ini-
tiative, with its vast array of bur-

densome requirements, trade secret con-
cerns and potential to ban certain prod-
ucts, will either cause business to flee from 
California, or will simply be a non-burden-
some continuation of what businesses are 
already doing to remove chemicals from 
their products. The truth likely lies some-
where in the middle.

As the law initially ramps up over the 
next five years or so, with only a small num-
ber of products to be targeted, few busi-
nesses will be directly impacted. Over time, 
however, as more products are considered 
and the law gets woven into the fabric of 
the state’s regulatory environment, it is 
possible that 10, 15 or 20 years from now, 
the law will touch nearly every business 
and product in California within its reach, 
and may influence nationally the green 
chemistry landscape.

It took almost five years after the legis-
lation was enacted, and almost three years 
after regulations were to have been in 
place, but on Oct. 1, the California Safer 
Consumer Products Regulation finally 
went into effect; however, that is just the 
start. In the short term, there will no doubt 
be lawsuits broadly challenging the regu-
lations, and once the various stages of the 
law begin to be implemented and conse-
quences become more apparent, further 
litigation directed at particular provisions 
of the regulations is sure to follow.

In addition, efforts on the federal level 
to reform the Toxic Substances Control 
Act could affect the impact of the SCPR. 

Introduced in May 2013 by the late Sen. 
Frank Lautenberg and Sen. David Vitter, 
the Chemical Safety Improvement Act as 
proposed has many green chemistry-type 
provisions. However, it also includes a 
broad federal preemption provision that 
would essentially block many elements of 
the California law. For that reason, among 
others, significant concerns about the 
CSIA have been raised by many propo-
nents of California’s efforts, including Sen. 
Barbara Boxer and DTSC. It is possible 
that some bipartisan effort to reform 
TSCA may yet become law, but whether 
any such effort can include a broad pre-
emption clause is uncertain.

BACKGROUND
Enacted in September 2008, the “Safer 

Consumer Product Alternatives” law was 
conceived as a new regulatory approach to 
pollution prevention that requires design 
of chemical products and processes that 
reduce or eliminate the use and generation 
of hazardous substances. Under the law, 
DTSC is charged to adopt regulations to 
establish a process for identifying and eval-
uating “chemicals of concern in consumer 
products and their potential alternatives.”

The law is intended to apply to “all con-
sumer products placed into the stream 
of commerce in California.” Exempted 
from the SCPR are: dangerous drugs or 
devices, medical devices, dental restor-
ative materials, food, pesticides, or other 
consumer products if they are regulated 
under other California or federal pro-
grams or international treaties or agree-
ments with the force of domestic law and 
those other regulations address the same 
adverse impacts addressed by the SCPR 
and provide at least the same level of pro-
tection to human health and the environ-
ment that would be provided if the SCPR 
applied to the product.

While entities responsible for compli-
ance include a product’s manufacturer, im-

porter, and retailer (or assembler), it is the 
manufacturer who has the principal duty 
to comply with requirements applicable to 
a “responsible entity.” Only if the manufac-
turer does not comply does the duty fall to 
the importer (if there is one). If both the 
manufacturer and importer (as applicable) 
fail to comply, the retailer (or assembler) 
becomes responsible. However, to ease the 
burden on single manufacturers, the obli-
gations of a “responsible party” may be ful-
filled by a consortium, trade association, 
public-private entity, or any other entity 
acting on behalf of the responsible party.

Another significant element of the SCPR, 
or more accurately, the absence of a signif-
icant element, is that unlike another Cali-
fornia law that addresses chemicals in con-
sumer products—Proposition 65—this law 
does not provide for citizen suits. Therefore, 
some of the problematic aspects of Proposi-
tion 65, which has generated a cottage in-
dustry for private plaintiffs and their attor-
neys, will not be a factor under the Green 
Chemistry Initiative, and enforcement of 
the law and SCPR will be left to the state.

No fewer than 11 drafts of the regula-
tion were circulated or issued before the 
SCPR was finally approved. Throughout 
the process, the basic regulatory struc-
ture has remained generally constant, 
but the details within that structure have 
shifted as business, consumer advocates, 
and the environmental community 
weighed in at each stage. The final regu-
lation represents DTSC’s attempts to bal-
ance those competing interests.

THE BASIC ELEMENTS
The foundation of the SCPR is based on 

the following four components: (1) 
identification of candidate chemicals, (2) 
development of a list of “priority products,” 
(3) an “alternatives analysis” performed by 
“responsible entities,” and (4) DTSC 
imposition of “regulatory responses.”
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Whether a product will be considered for 
the initial priority product list, and poten-
tially subject to a detailed alternatives anal-
ysis, will be determined by the extent to 
which the use of the product results in ex-
posure to a “candidate chemical.” DTSC’s 
initial “informational” list contained ap-
proximately 2,300 candidate chemicals 
that exhibit a hazard trait, or specific envi-
ronmental or toxicological endpoints and 
are listed by one or more authoritative bod-
ies specified in the regulations.

Of the initial informational list, approxi-
mately 250 of those candidate chemicals 
will be considered by DTSC as chemicals 
of concern developing an initial list of pri-
ority products. Candidate chemicals that 
are the basis of a product being listed a pri-
ority product are thereafter considered. 
Chemicals can later be added to or deleted 
from the list in accordance with the state’s 
Administrative Procedure Act.

DTSC will then identify and prioritize 
products containing those chemicals. Spe-
cifically, DTSC will seek to identify “prod-
uct-chemical combinations,” with consid-
eration to potential exposure and adverse 
impacts to the public, or to aquatic, avian 
or terrestrial plant or animal organisms, 
and the extent to which the product or the 
candidate chemical in question is regulat-
ed under federal or other California regu-
latory programs, and applicable interna-
tional agreements or treaties.

DTSC must propose the initial priority 
products list no later than April 1, 2014. The 
initial list may not contain more than five 
products. Subsequent to that initial listing, 
DTSC will issue by Oct. 1, 2014 a Priority 
Product Work Plan that will identify and 
describe the product categories that DTSC 
will assess—on the basis of their product-
chemical combinations—to be considered 
as additional priority products.

The alternatives analysis is the corner-
stone of DTSC’s implementing regulations. 
It forms the basis for choosing the most 
suitable product alternative and the appro-
priate regulatory response imposed on a 
responsible entity. The AA process is de-
tailed and complicated. Under the SCPR, 
DTSC is required to make available on its 
website guidance materials and examples 

of AAs to assist in performing an AA.
Significantly, the AA requirements will 

not apply if the manufacturer of a priority 
product either (1) provides notifications 
under procedures and conditions pre-
scribed in the SCPR of chemical removal, 
product removal, or product-chemical re-
placement, or (2) can certify that either (i) 
the COC is simply a contaminant in the 
product (as opposed to an intentionally 
added chemical) and the concentration of 
the COC does not exceed the established 
“practical quantification limit,” i.e., the 
lowest practical measurable detection lev-
el, or (ii) the COCs do not exceed an estab-
lished “alternatives action threshold” con-
centration, if a threshold has been estab-
lished for a particular priority product.

Of heightened concern to manufactur-
ers is the extent to which trade secrets 
will be protected, given the vast amount 
of information that must be provided un-
der the AA process. The SCPR includes 
trade secret protection provisions, but 
whether those protections will be imple-
mented in a manner to adequately pro-
tect trade secrets remains problematic.

Lastly, following submission of the AA 
report, DTSC would then select its regula-
tory response. The regulatory responses 
can range from requiring additional in-
formation, to “no regulatory response re-
quired,” to product bans.

Measures less draconian than a com-
prehensive product ban include: requir-
ing supplemental information, providing 
product information to consumers, plac-
ing use restrictions on the product, and/
or implementing engineered safety mea-
sures or administrative controls or end-
of-life management requirements.

Of the array of possible regulatory re-
sponses, most significant is the “product 
sales prohibition.” There are two scenar-
ios under which DTSC may order a prod-
uct sales ban. First, if the selected alter-
native contains a COC, or if an alternative 
is not selected, and DTSC notifies the re-
sponsible entity that it has determined 
that “a safer alternative exists that does 
not contain the chemical(s) of concern 
or replacement candidate chemical(s) 
and that is both functionally acceptable, 

technically feasible, and economically 
feasible,” the “product sales prohibition” 
requirements will apply.

Second, even if DTSC finds that there 
are no safer alternatives that are func-
tionally acceptable or technically or eco-
nomically feasible, it can still seek to ban 
the product, but the ban can be avoided 
if it can be demonstrated to DTSC’s sat-
isfaction that “the overall beneficial pub-
lic health and/or environmental impacts 
and/or social utility of the product sig-
nificantly outweigh the overall adverse 
impacts of the product” and administra-
tive and/or engineering restrictions on 
the nature or use of the product can ad-
equately protect human health and the 
environment. In addition, the responsi-
ble entity may avoid the product sales 
prohibition if, after it receives a sales pro-
hibition notice from DTSC, it agrees to 
submit a revised final AA report that se-
lects an alternative that does not contain 
the offending chemicals.

The SCPR initial implementation is sim-
ply the end of the first act in what is sure to 
be a long drama that will unfold as green 
chemistry becomes more and more estab-
lished, in both California and nationally, 
as well as internationally. How it will play 
out remains to be seen, but there is now at 
least some definition to the playing field.
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