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ARTICLE

REAL ESTATE TRANSACTIONS WITH
NATIVE AMERICAN TRIBES

By Adam M. Starr*

INTRODUCTION

Commercial contracting with Native American tribes presents a number
of complicated and unsettled questions of federal and state law. The increas-
ing visibility of tribal entities in California real estate and business transac-
tions highlights the need for clarity and predictability, both for the tribes
and for persons contracting with them. In just the last year, two published
California decisions have provided some additional direction for the cre-
ation of enforceable sovereign immunity waivers. But the developing case
law does not always provide clear guidance, and in important areas, such
as jurisdiction, dispute resolution, and exercise of remedies, uncertainty
reigns. This article examines recent developments pertaining to contracts
with Native American tribes, and briefly identifies some open questions—
with a particular emphasis on loan contracts encumbering Indian lands—
that remain as a consequence of contracting with non-private parties.

BACKGROUND

Tribal rights to Indian lands are the exclusive province of federal
law.! Exclusive federal authority over Indian affairs is based on three
provisions of the United States Constitution: the Indian commerce
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clause,” which gives Congress the exclusive power to control Indian
commerce; the treaty clause;® and the supremacy clause,* which, to-
gether with extensive congressional legislation on Indian affairs, has
broadly preempted state law.’

Fee title to Indian lands is vested in the United States, with a right
of occupancy vested in the Indian tribes.® That right of occupancy can
only be extinguished by the United States.” “No purchase, grant, lease,
or other conveyance of lands, or of any title or claim thereto, from any
Indian nation or tribe of Indians, shall be of any validity in law or equity,
unless the same be made by treaty or convention entered into pursuant
to the Constitution.”®

Indian tribes are domestic dependent nations that exercise inherent
sovereign authority over their members and territories.” Indian tribes
are not subject to suit in state or federal courts unless an enforceable
sovereign immunity waiver or a federal law authorizes suit in another
forum.’ Absent such a waiver, suits subject against a tribe must be
brought in the appropriate tribal court.

SOVEREIGN IMMUNITY WAIVERS IN CALIFORNIA

The existence and enforceability of a valid waiver of sovereign im-
munity is essential if a contracting party wishes to avail itself of an ar-
bitral or adjudicatory process other than a tribal court. As a matter of
federal law, an Indian tribe is subject to suit in state or federal courts
only where Congress has authorized the suit or the tribe has expressly
waived its sovereign immunity.'! This immunity extends to a tribe’s
commercial activities.'> Waivers must be clear. They are strictly con-
strued, and there is a strong presumption against them." Absent an
effective immunity waiver, the tribal court may be the only appropriate
venue for pursuing the action.

There are generally two requirements for a valid immunity waiver: (1)
the express language of the contract must clearly evidence the intent
to waive; and (2) the tribe must have vested its agent with authority to
waive immunity. Three recent court of appeal decisions in California
have examined each of these aspects when evaluating immunity waivers.

1. In Smith v. Hopland Band of Pomo Indians,"* the First District Court
of Appeal in 2002 held that an arbitration clause in a contract between a
tribe and an architect constituted a valid waiver of sovereign immunity.">
First, the court considered the language of the agreement. The contract’s
arbitration clause provided that “the award rendered by the arbitrator...
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shall be final, and judgment may be entered upon it in accordance with
applicable law in any court having jurisdiction thereof.” It also provided
that the agreement “shall be specifically enforceable in any court having
jurisdiction” and that the agreement was to be governed by the law of
the principal place of the architect’s business, in California.'® Following
recent United States Supreme Court precedent,” the court rejected the
tribe’s argument that the waiver was implied (and therefore ineffective)
or somehow ambiguous because it did not contain the words “sovereign
immunity,” or expressly state that it was waived.®

The Court in Smith next considered whether the tribe had vested its
agent with authority to waive its immunity. A tribal ordinance provided
that absent a duly enacted ordinance of the tribal council or a resolu-
tion of the council explicitly waiving tribal immunity, the tribe “does
not consent to be sued and is not subject to suit in any administrative
or court proceeding.”” Because the tribal council had authorized the
tribe’s agent to negotiate and execute the contract (which included
the arbitration clause and choice of law provisions), and thereafter ap-
proved the final contract by resolution, the Court held that the tribe’s
agent could validly waive its sovereign immunity.*® The court was not
persuaded by the fact that the tribal counsel subjectively believed that
it was not waiving immunity by approving the contract.?

2. In California Parking Services, Inc. v. Soboba Band of Luiseno In-
dians,* the Fourth District Court of Appeal in 2011 determined there
was not a waiver of sovereign immunity despite the existence of an
arbitration clause. The case turned on the language of the arbitration
provision in the agreement between a contractor and the tribe, which
provided that an arbitration “shall be conducted in accordance with
the Commercial Arbitration Rules of the American Arbitration Asso-
ciation...excluding Rule 48(c).”* Rule 48(c) provides: “Parties to an
arbitration under these rules shall be deemed to have consented that
judgment upon the arbitration award may be entered in any federal or
state court having jurisdiction thereof.”* The court concluded that the
exclusion was a refusal of the tribe to accept the jurisdiction of state or
federal courts, and that there was no immunity waiver.?> Consequently;,
the tribe could not be compelled to arbitrate the dispute.?® Despite the
fact that the agreement to arbitrate was effectively rendered illusory;,
and that the court expressed sympathy with the contractor’s plight, the
strong presumption against immunity waivers compelled it to find in
the tribe’s favor.”’
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3. In Yavapai-Apache Nation v. lipay Nation of Santa Ysabel,*® also
decided in 2011, the Fourth District Court of Appeal closely examined
the conduct of the tribal council before finally determining that the
council authorized its agent to enter into a fourth amendment to a
construction loan agreement, which contained an express waiver of
sovereign immunity.*’

In that case, the defendant lipay Nation of Santa Ysabel (“Nation”)
entered into a loan agreement in 2005 to borrow money from JP Mor-
gan Chase and another bank to finance Nation’s construction of a ca-
sino.*® Plaintiff Yavapai-Apache Nation (“YAN”) was the successor-in-
interest to the banks.*! Beginning in December 2005, YAN and Nation
entered into a number of amendments to the loan agreement.*

The loan agreement and the first three amendments included sov-
ereign immunity waivers, whereby Nation waived its sovereign immu-
nity from any suit, including any confirmation of arbitration awards.?’
Before entering into the loan agreement and each of the first three
amendments, Nation enacted legislative resolutions authorizing its
chairman to enter into the transaction on behalf of the Nation, and
authorizing an “irrevocable waiver of its sovereign immunity.”*

At issue in this case was the fourth amendment to the loan agree-
ment. After a dispute with some of its contractors in 2007, on October
8, 2008 the tribal council enacted a resolution authorizing the tribal
chairman to negotiate and execute amendments to the casino loan
documents in the best interests of the Nation, by reason of the le-
gal dispute between the Nation and its contractors.?® Unlike the other
amendments, which were quickly executed following each resolution,
the fourth amendment was executed by the chairman on January 30,
2009, over three months after the passage of the resolution.*® The
fourth amendment contained a sovereign immunity waiver, although
with slightly different language from the preceding amendments.?” The
Nation also warranted and represented in the fourth amendment that
the execution and delivery of the amendment had been duly autho-
rized, and that a formal resolution approving the fourth amendment
had been adopted.?®

The Nation defaulted on the construction loan, and in 2010 YAN
filed suit against the Nation, alleging breach of contract, among oth-
er things.?* Nation moved to quash on the grounds of lack of juris-
diction.® The Court of Appeal considered whether the tribe vested
the chairman with authority to waive immunity. Analyzing the fourth
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amendment in the context of the tribe’s prior resolutions and the prior
amendments, the court concluded that the chairman did in fact have
authority to enter into the fourth amendment and waive sovereign
immunity. The court reasoned that the Nation “irrevocably” waived
its sovereign immunity in the loan agreement and first three amend-
ments.*! The purpose of the fourth amendment was to settle a dispute
with its contractors, and not to retract “irrevocable” immunity waiv-
ers.?? At the point of entering the fourth amendment, there were al-
ready existing sovereign immunity waivers in place from the previous
amendments, and the fourth amendment merely continued them.*

Moreover, the court was not convinced that the three month delay be-
tween the final resolution and the fourth amendment, in contrast to the
few weeks that passed between the first three resolutions and execution
of their respective amendment, constituted a basis for holding that im-
munity was not waived.* The court was also not persuaded by the fact
that the sovereign immunity waiver provision of the fourth amendment
differed from the earlier agreements.*” The fourth amendment intro-
duced the California reference procedure under Code of Civil Proce-
dure section 638 et seq. (adding protections of judicial review of a ref-
eree’s decision), which the court concluded was not inconsistent with
the earlier waivers, and in no way retracted the waivers already made.*

While the YAN decision upheld the validity of the waivers based on
the terms of the documents and the process by which earlier amend-
ments had been approved and executed by the tribal authorities, it is
important to note what the court found not supportive of the waiver
argument. Specifically, the court rejected YAN’s argument that the fourth
amendment’s representations and warranties, which provided that the
tribe had passed a resolution approving the amendment and that the
chairman was duly authorized to enter into the amendment, constituted
sufficient evidence of the chairman’s authority.”” “Such facial representa-
tions and warranties, without more, are not enough to show there was
an adequate waiver of immunity, because they might not be true, and
any such claims of authorization do not themselves supply adequate
proof of compliance with tribal law.”*® The court also rejected YAN’s at-
tempt to apply corporate official authority rules to the chairman’s con-
duct, correctly reasoning that sovereign immunity disputes instead must
be analyzed under Indian tribal contracting requirements.*

4. Summary: As a result of the decisions in Smith, CPS, and YAN,
it is now clear that an arbitration provision in a commercial contract
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between an Indian tribe and a non-Indian business will constitute a
waiver of sovereign immunity unless the contract provides otherwise
(as in the case of CPS), or the tribe has failed to vest its agent with au-
thority to waive immunity (i.e., appropriate triable ordinances are not
complied with in connection with the execution of the contract). Veri-
fying the existence of a valid waiver requires not only a careful review
of the contractual language of the waiver, but also a careful review of
tribal laws and tribal lines of authority.

SUBJECT MATTER JURISDICTION AFFECTING INDIAN LANDS:
STATE, FEDERAL OR TRIBAL COURT

Even assuming a valid sovereign immunity waiver is executed, states
do not have jurisdiction to adjudicate “the ownership or right to pos-
session” of any Indian property that is “held in trust by the United
States or is subject to a restriction against alienation imposed by the
United States.”” This rule applies where there is even a possibility that
Indian land is affected.”® However, such jurisdiction could possibly be
conveyed to the state specifically in connection with loan transactions
under 25 U.S.C.A. §483a, which provides that Indian land used as col-
lateral for a secured loan is subject to foreclosure pursuant to the
terms of the parties’ agreement in accordance with the laws of the
tribe, or, where there are no tribal foreclosure laws, in accordance
with the laws of the state in which the land is located. Section 483a
states in part:

(a) The individual Indian owners of any land which either
is held by the United States in trust for them or is subject to
a restriction against alienation imposed by the United States
are authorized, subject to approval by the Secretary of the
Interior, to execute a mortgage or deed of trust to such land.
Such land shall be subject to foreclosure or sale pursuant to
the terms of such mortgage or deed of trust in accordance
with the laws of the tribe which has jurisdiction over such
land o7, in the case where no tribal foreclosure law exists,
in accordance with the laws of the State or Territory in which
the land is located. For the purpose of any foreclosure or sale
proceeding the Indian owners shall be regarded as vested
with an unrestricted fee simple title to the land....>?

By its own terms, Section 483a appears to allow foreclosure of In-
dian lands under state law where there is no tribal foreclosure law.
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There is no California decisional law on whether an action to judicially
foreclose a deed of trust encumbering Indian land should be brought
in state, federal or tribal court. Although at least one court has inter-
preted this statute as conveying jurisdiction to the state to conduct
foreclosures,>® not all courts have agreed. For instance, in Crow Tribe
of Indians v. Deernos®* a Montana court held that Section 483a “sim-
ply authorizes individual Indians to mortgage lands held in trust by
the United States for their use and benefit” and “has nothing to do
with granting jurisdiction to state courts in such mortgage foreclosure
actions, and pointedly avoids the use of the term ‘jurisdiction’.>> In
Northwest South Dakota Production Credit Association v. Smith>° a
federal circuit court held that Section 483a did not create a federal
cause of action for foreclosure (and also did not convey jurisdiction
to the state to conduct foreclosures of Indian land).>” In that case, the
court held that the tribal court appeared to be the only proper forum.>®

Also unclear is whether the power of sale in a deed of trust can be
invoked for a non-judicial trustee’s sale. The statute refers to “fore-
closure or sale” but it is unknown whether a California court would
enforce a power of sale if, for example, a tribal court were to enjoin
the foreclosure.

Further complicating the analysis, Section 483a refers to the “indi-
vidual Indian owners.” In commercial transactions with tribal orga-
nizations, this may not be sufficient to provide a private contracting
party with effective remedies against Indian lands. It is unknown if a
California court would construe a contract with the tribe itself, to fall
within this statute. Should the tribe fall outside of the statute, the par-
ties may run afoul of the prohibition against alienation of tribal lands,
thereby prohibiting enforcement of the security interest.

CONTRACTUAL APPROVAL REQUIREMENT FOR ENCUMBRANCE OF
TRIBAL LANDS

Federal law expressly requires federal government approval of con-
tracts that encumber Indian lands for a period greater than seven
years.”” “No agreement or contract with an Indian tribe that encum-
bers Indian lands for a period of 7 or more years shall be valid unless
that agreement or contract bears the approval of the Secretary of the
Interior or a designee of the Secretary.”® On its face, this requirement
only applies to contracts with “an Indian tribe.” There is no California
decisional law on whether this requirement also encompasses entities
owned or controlled by the tribe. Out-of-state cases interpreting this
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section have tested, among other things, its constitutionality,®® con-
struction,®? and applicability to property held by tribe-owned business-
es as distinguished from the tribe,* as well as the duty and liability of
the United States.®* The lesson to be gleaned from these cases is that
the prior approval requirement is constitutional, and for the benefit of
the tribe,® and that at least if the property is owned by the tribe, the
party dealing with the tribe is at risk if the statutory approval require-
ment is not met.*® Another regulation provides that “Any individual
Indian owner of trust or restricted lands, may with the approval of the
Secretary execute a mortgage or deed of trust to his land. Prior to ap-
proval of such mortgage or deed of trust, the Secretary shall secure ap-
praisal information as he deems advisable. Such lands shall be subject
to foreclosure or sale pursuant to the terms of the mortgage or deed
of trust in accordance with the laws of the State in which the lands are
located. For the purpose of foreclosure or sale proceedings under this
section, the Indian owners shall be regarded as vested with unrestrict-
ed fee simple title to the lands (Act of March 29, 1956).”¢

Where tribal land is to be leased, federal law requires that the Sec-
retary approve any lease of Indian land owned by an individual or a
tribe and held in trust or restricted by status by the United States.®® The
Bureau of Indian Affairs has opined that a failure to comply with this
approval requirement renders the lease void.*

CONCLUSION

Many open questions remain concerning commercial contracts be-
tween Native American tribes and non-tribal businesses. For instance,
California law still lacks clarity with regards to jurisdiction over judicial
foreclosure actions where a non-Indian lender seeks to foreclose on
Indian lands or where tribal authorities have established legal entities
or joint ventures with non-Indian affiliates, although California courts
often have found such entities entitled to sovereign immunity in other
contexts.” Lacking more guidance from the courts, Indian tribes and
non-Indian businesses share certain risks of uncertainty. The recently
published decisions in California, however, should provide businesses
and tribes with some guidance for creating (or avoiding) enforceable
sovereign immunity waivers in California.
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