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Certain activist shareholders involved in proxy contests have offered special compensation (e.g., a fee for 
agreeing to be nominated on the activist’s slate or performance-related bonuses after election) to their director 
nominees.1 Activists state a desire to compensate nominees who commit time and risk a public proxy fight, but 
such arrangements call into question who the dissident director nominee is really representing — all the target 
company’s shareholders or just the activist. Indeed, it is this very concern that results in unaffiliated nominees of 
activists being more likely to be elected than employees of activist firms. 

Leading commentators have criticized special compensation arrangements with dissident director nominees as: 

• creating incentives to trigger the special compensation arrangements, even if not in the best interests of all 
shareholders; 

• potentially sacrificing long-term value for short-term gain; 

• creating a dysfunctional board, as dissident and non-dissident directors are compensated and motivated 
differently from each other; 

• introducing conflicts and complexity to strategic reviews and impacting dissident directors’ abilities to satisfy 
their fiduciary duties; and 

• undermining the board’s ability to set compensation and determine the timeframe for achieving corporate 
goals. 

In response, some companies have adopted, or considered adopting, bylaws prohibiting nominees who are given 
these special compensation arrangements.2 Adopting a bylaw disqualifying director nominees who are parties to 
special compensation arrangements would not prevent an activist from nominating a director, reimbursing such 
nominee’s expenses, or indemnifying such nominee in connection with the solicitation, or from providing 
compensation to a nominee for his or her efforts if he or she is not elected.  Such a bylaw would also not 
disqualify a principal or employee of the activist fund from serving as a director merely because his or her 
compensation may depend on the trading price of the target company shares. 

1  For example, Elliott Management Corp. and JANA Partners have run minority slates of directors for the boards of Hess Corp. and Agrium 
Inc., respectively, and each has offered to pay special bonuses to its nominees (and no other directors). 

2  According to Dealbook, Halliburton, Marathon Oil, Eastman Chemical, and Wynn Resorts are among the companies that have adopted a 
version of the bylaw. 
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Boards of target companies can generally adopt a bylaw disqualifying director nominees who are parties to 
special compensation arrangements without a shareholder vote. Note, however, that ISS and Glass Lewis believe 
that the best governance practice for boards wishing to implement a restriction on dissident director nominee 
compensation is to allow shareholders to vote upon the ratification of such a bylaw, and both have stated that 
they will recommend that shareholders vote against corporate governance committee members at annual 
meetings if the board has adopted such a bylaw without seeking shareholder approval. 

About Morrison & Foerster: 

We are Morrison & Foerster—a global firm of exceptional credentials. Our clients include some of the largest financial 
institutions, investment banks, Fortune 100, technology and life science companies.  We’ve been included on The 
American Lawyer’s A-List for 10 straight years, and Fortune named us one of the “100 Best Companies to Work For.”  
Our lawyers are committed to achieving innovative and business-minded results for our clients, while preserving the 
differences that make us stronger.  This is MoFo.  Visit us at www.mofo.com. 

Because of the generality of this update, the information provided herein may not be applicable in all situations and 
should not be acted upon without specific legal advice based on particular situations.  Prior results do not guarantee a 
similar outcome. 
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