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Whether a building is an actual total loss by fire depends upon whether a reasonably prudent 
owner, uninsured, desiring to rebuild, would have used the remnant for restoring the building. 

 
Glen Falls Insurance Company v. Peters, 386 S.W.2d 529, 531 (Tex. 1965). 
 
Thus, when assessing whether a damaged building is a “total loss by fire,” insurers and adjusters may find it 
necessary to put themselves in the shoes of “a reasonably prudent owner, uninsured, desiring to rebuild,” and 
then ask whether that owner “would have used the remnant for restoring the building.”  This may not be a 
difficult task if, for example, the fire-damaged building being assessed was a 1950s farm house with a pier and 
beam foundation and the only remnants are part of the brick piers and the front steps.  If, however, the 
destroyed building was relatively recent construction in a desirable residential neighborhood and the slab and 
driveway are largely undamaged while the remainder of the house has been destroyed, perhaps a reasonably 
prudent uninsured owner desiring to rebuild would do so even if there is little else left of the original 
building.  It is easy to imagine many other close-call scenarios.    
 
Even a fire-damaged building that has less damage may nevertheless arguably be a “constructive” total 
loss.  For example, a building may be repairable but subject to condemnation in accordance with city or county 
ordinances requiring razing of buildings damaged beyond a certain percentage of the building.  If, however, no 
condemnation action is taken by local government and the building is repairable, the building may arguably not 
be a constructive total loss despite the existence of a condemnation ordinance that may apply.  The law in Texas 
on the applicability of the valued policy law to a constructive total loss is unsettled.          
 
There are a host of other issues that face insurers that could be affected by the valued policy law, including the 
application of appraisal provisions commonly found in insurance policies when the insurer and insured disagree 
on the amount of loss, and coverage for and limitations of additional living expenses in homeowners policies 
and business income losses in commercial property policies when the insurer and insured disagree on the 
applicability of the valued policy law.   
 
We will track any litigation that arises from the recent wildfires and will report on any trends.  Insurers or CAT 
adjusters needing more information should contact any of our lawyers. 
 

 


