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Innovators expand senior housing even in a downturn

Face it: We’re getting old.
Not just me — the whole 

country. since America’s first 
census in 1790, when less than 

2 percent of our population was 65 and 
up, the 65-plus age group has swelled to 
a 13 percent share. by 2030, that’ll be 30 
percent.

Washington state’s 65-and-over club 
added 165,515 members over the last 
decade, to 827,677. that’s enough  
retirement-age people to fill seattle and 
tacoma combined.

to house this growing, graying crowd, 
the real estate and health care indus-
tries have introduced an array of shelter 
types. they range from nursing homes 
for the acutely ill to golf course com-
munities for the rigorously active. plus 
many choices in between.

All this Yankee innovation, of course, 
doesn’t bring immunity from economic 
trends. It’s the nonmedical end of the 
spectrum — independent-living com-
munities — that got bashed hardest by 
the real estate slump of recent years, 
said barbara Duffy, who heads seattle 
law firm Lane powell’s senior housing 
practice.

retirees wanting to cash in their 
houses to buy into a senior community 
couldn’t get a decent price. plus, their 
adult children might be unemployed 
and needing to share the roost. thus, 
many seniors stuck it out in the old 
neighborhoods rather than move to that 
golf course community.

Assisted living centers — which help 
with daily activities such as bathing and 
medications — aren’t so discretionary. 
When you need that service, you sell 
your house at a loss and go.

“Assisted living, 
being needs-based, 
hasn’t taken the hit 
that independent 
living has,” Duffy 
said.

many of today’s 
assisted living resi-
dents, Duffy said, 
suffer from the 
kinds of acute dis-
abilities that in pre-

vious days would have required nursing 
home care. Companies in that arena, 
such as seattle-based emeritus senior 
Living, often also provide care for people 
with Alzheimer’s and other memory-loss 
afflictions.

Can’t predict what kind of care 
you’ll need? In some senior com-
munities, you can move in as an  
independent and then avail yourself of 
assistance and nursing care as 
the need arises.

meanwhile, developers of  
senior living communities 
have gotten more aggres-
sive in finding the audience. 
they’re enticing discretionary 
buyers with amenities such as 
biking trails and fancy restau-
rants, and have tuned up their market-
ing pitches to boot. that tasting of fine 
Washington wines you might see adver-
tised in the daily papers? It’s hosted by 
seattle Housing Assistance Group’s Ar-
rowhead Gardens for potential residents 
age 61-plus.

the proliferation of products points to 
a Washington senior housing sector that 
is viewed nationally as especially innova-
tive, Duffy said. the region is home to 

several influential players in the indus-
try, such as:

— seattle-based merrill Gardens 
LLC, on a growth spurt that has spread 
its 56 communities across 10 states, and 
which is raising a new $150 million fund 
to build more.

— emeritus, which has added 180 se-
nior developments in the past two years.

— redmond-based Aegis Living, 
which has opened new communities in 
bellevue and palm Desert, Calif., last 
year, bringing its total to 32 in Washing-
ton, California and Nevada.

— seattle-based One eighty/Leisure 
Care, which has opened 10 communities 
since 2008 and assumed management of 
five others.

And while there haven’t been recent 
local deals on the level of last year’s 
$817 million blockbuster joint venture 
between merrill Gardens and toledo, 

Ohio-based Health Care reIt, 
money continues to flow into 
the sector, Duffy said.

“I think we will see a loosen-
ing up of capital markets for 
senior living,” she said.

the mere fact that Duffy’s 
firm, Lane powell, maintains 
a 22-lawyer practice in senior 

living says something about the sector’s 
economic clout.

High above seattle’s Fifth Avenue and 
pike street, these attorneys handle real 
estate transactions, applications to open 
new nursing homes, compliance with 
the federal Fair Housing Act, medicare 
regulations, hourly worker employment 
disputes, ripple effects from last year’s 
health reform law, injury liability and 
much more.
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devices — typically scooters — that are 
needed mainly to help travel outside the 
house.

“As we start to see the baby boom 
population grow older, you’ll see a sig-
nificant increase in scooter utilization,” 
Scooter Store’s Leita said. 

Given their growing numbers and 
potential headaches, simply banning 
scooters and power chairs 
might result in less hassle for 
senior housing providers, but 
that would be illegal, said Rob-
in Dale, an attorney with Lane 
Powell in Seattle who works 
with numerous senior housing 
providers. If a senior qualifies 
as disabled, Dale said, the use 
of a scooter or power chair must 
be accommodated under the Fair Hous-
ing Act.

Providers can enforce “rules of the 
road” and expect seniors to operate 
scooters and power chairs safely, but 
they can’t treat scooter/power chair 
users differently than other residents. 
For example, Dale said, they can’t de-
mand that scooter users carry liability 
insurance or post a larger damage de-
posit.

“What you see sometimes is (a re-
quirement) that anybody with a scooter 
or chair take a driving test before being 
allowed in,” Dale said.

But that’s also a no-no, he said, be-
cause the government will view it as a 
roadblock.

It’s a different story if a senior is not 
legally disabled.

“If someone doesn’t qualify as being 
disabled,” Dale said, “they can’t make 
any demands about being accommo-
dated.”

Catch in the law

The catch is that the Fair Housing Act 
prohibits providers from asking resi-
dents i f they’re disabled. The best 
they can do is include a provision in 
their policy stating that only legally 
disabled seniors are allowed to use a 
scooter or wheelchair.

While someone could ignore the 
pol icy, Dale tel ls prov iders, “ I f it 

doesn’ t  become a n issue, 
there’s no need to make an 
issue out of it.”

Of course, there’s another 
side to this coin, and that’s the 
safety of other residents and 
the protection of the facility.

“ I f  you  do c u me nt  t h a t 
someone is not operat ing 
(a scooter or power chair) 

safely,” Dale said, “you can restrict 
or forbid their use because they’re a 
danger to other people.”

In addition, providers can hold us-
ers responsible for damage.

“We recommend having very clear 
policies that have withstood claims 
that they are discr iminator y,” he 
said.

One of the challenges for provid-
ers is that the ability of seniors to 
safely operate scooters and motor-
i zed wheelcha irs can erode over 
time.

“Oversight is critical,” Dale said. 
“ T here is some responsibi l it y to 
monitor the populat ion that uses 
those things.”

A provider could ask a resident to 
be evaluated by an occupational ther-
apist to determine whether the resi-
dent can still safely operate a scooter 
or power chair. Or the provider could 
offer to escort the resident on a cer-

tain number of trips per day.
“The idea is to work with the resi-

dent to see if there’s a happy medium,” 
he said.

Ult imately, providers are caught 
between a rock and a hard place.

“They need to figure out how risk 
averse they are,” Dale said. “On one 
hand, you have the threat of being 
held l iable for a resident who gets 
run over. The threat on the opposite 
side is being too prohibitive and be-

ing hit with a lawsuit under the Fair 
Housing Act.”

Wel l -w r it ten and wel l - en forced 
policies can help defend providers 
against both threats, said Dale, but 
they may feel it ’s better to err on the 
side of being too restrictive.

“ That ’s easier to expla in,” Dale 
said, “than why you let Grandma get 
run over by a 400 -pound cart.”
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If “Tell ‘em Stuart sent you” 
is all you know about SHAG, then 

we have a lot more to tell you.

You also may not know that SHAG is the largest non-profit provider 
of low and moderate senior housing in the region. Our 28 beautiful 
rental apartment communities offer seniors not only an affordable 
place to live, but a quality of life that helps them to live independently 
for as long as they can.

Learn more about our mission to better the lives 
of senior citizens in the Puget Sound region by  
visiting www.housing4seniors.com/outreach or 
by calling 1-888-490-8798.

For over 20 years, the Senior Housing Assistance Group has helped over 
10,000 Puget Sound seniors live happier, healthier lives in retirement.
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active. Plus many choices in between.

All this Yankee innovation, of course, doesn’t bring im-
munity from economic trends. It’s the nonmedical end of 
the spectrum — independent-living communities — that 
got bashed hardest by the real estate slump of recent 
years, said Barbara Duffy, who heads Seattle law firm 
Lane Powell’s senior housing practice.

Retirees wanting to cash in their houses to buy into 
a senior community couldn’t get a decent price. Plus, 
their adult children might be unemployed and needing 
to share the roost. Thus, many seniors stuck it out in the 
old neighborhoods rather than move to that golf course 
community.

Assisted living centers — which help with daily ac-
tivities such as bathing and medications — aren’t so 
discretionary. When you need that service, you sell your 
house at a loss and go.

“Assisted living, being needs-based, hasn’t taken the 
hit that independent living has,” Duffy said.

Many of today’s assisted liv-
ing residents, Duffy said, suffer 
from the kinds of acute disabilities 
that in previous days would have 
required nursing home care. 
Companies in that arena, such as 
Seattle-based Emeritus Senior 
Living, often also provide care for 
people with Alzheimer’s and other 
memory-loss afflictions.

Can’t predict what kind of care 
you’ll need? In some senior com-

munities, you can move in as an independent and then 
avail yourself of assistance and nursing care as the need 
arises.

Meanwhile, developers of senior living com-
munities have gotten more aggressive in find-
ing the audience. They’re enticing discretion-
ary buyers with amenities such as biking trails 
and fancy restaurants, and have tuned up their 
marketing pitches to boot. That tasting of fine 
Washington wines you might see advertised in 
the daily papers? It’s hosted by Seattle Housing 
Assistance Group’s Arrowhead Gardens for po-
tential residents age 61-plus.

The proliferation of products points to a Washington 
senior housing sector that is viewed nationally as espe-
cially innovative, Duffy said. The region is home to sev-
eral influential players in the industry, such as:

— Seattle-based Merrill Gardens LLC, on a growth 
spurt that has spread its 56 communities across 10 
states, and which is raising a new $150 million fund to 
build more.

— Emeritus, which has added 180 senior develop-
ments in the past two years.

— Redmond-based Aegis Living, which has opened 
new communities in Bellevue and Palm Desert, Calif., 
last year, bringing its total to 32 in Washington, Califor-
nia and Nevada.

— Seattle-based One Eighty/Leisure Care, which 
has opened 10 communities since 2008 and assumed 
management of five others.

And while there haven’t been recent local deals on 
the level of last year’s $817 million blockbuster joint ven-
ture between Merrill Gardens and Toledo, Ohio-based 
Health Care REIT, money continues to flow into the sec-
tor, Duffy said.

“I think we will see a loosening up of capital 
markets for senior living,” she said.

The mere fact that Duffy’s firm, Lane Powell, 
maintains a 22-lawyer practice in senior living 
says something about the sector’s economic 
clout.

High above Seattle’s Fifth Avenue and Pike 
Street, these attorneys handle real estate 
transactions, applications to open new nurs-
ing homes, compliance with the federal Fair 

Housing Act, Medicare regulations, hourly worker em-
ployment disputes, ripple effects from last year’s health 
reform law, injury liability and much more.

On Page 1 of this edition, you can find even more evi-
dence of the senior housing sector’s power: Seattle-area 
companies are exporting senior living centers to China.

STEVEN GOLDSMITH is associate editor of the Puget Sound Business 
Journal. Reach him at 206.876.5437 or sgoldsmith@bizjournals.com.
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