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The First 100 Days of Say-On-Pay Mark Many More Failed Votes and the 
Advent of Say-On-Golden Parachutes 

With the end of April 2011, it has been one-hundred days since shareholders were able to render advisory 

votes on the executive compensation provided at their publicly-held companies in accordance with rules 

adopted by the Securities and Exchange Commission ("SEC") in January 2011 ("Say-On-Pay").  These rules 

were promulgated under the Dodd-Frank Wall Street Reform and Consumer Protection Act (the "Reform Act"). 

 Our Say-On-Pay Site provides periodic blogs on Say-on-Pay developments, along with an overview of the 

applicable rules and requirements, and there are also updated Say-On-Pay voting results and statistics. 

  

Surprising Number of Say-On-Pay Rejections 

 

Of the 512 Say-On-Pay votes which have been reported through May 1, 2011, shareholders have already 

voted against approving the disclosed executive compensation of their named executive officers at the 

following twelve companies: 

  

 Ameron International Corporation 

 Beazer Homes USA, Inc. 

 Cogent Communications Group, Inc. 

 Hemispherx Biopharma, Inc. 

 Hewlett-Packard Company 

 Jacobs Engineering Group Inc. 

 Janus Capital Group Inc. 

 M.D.C. Holdings, Inc. 

 Navigant Consulting, Inc. 

 Shuffle Master, Inc. 

 Stanley Black & Decker, Inc. 

 Umpqua Holdings Corporation 

 

Another company, IsoRay, Inc., reported that its "stockholders did not approve, on an advisory basis, the 

compensation of IsoRay’s named executive officers" even though it also reported that there were more "For" 

votes than "Against" votes on its Say-On-Pay proposal.  

http://www.corporatesecuritieslawblog.com/sayonpay-the-first-100-days-of-sayonpay-mark-many-more-failed-votes-and-the-advent-of-sayongolden-parachutes.html
http://www.corporatesecuritieslawblog.com/sayonpay-the-first-100-days-of-sayonpay-mark-many-more-failed-votes-and-the-advent-of-sayongolden-parachutes.html
http://sec.gov/rules/final/2011/33-9178.pdf
http://sec.gov/rules/final/2011/33-9178.pdf
http://sec.gov/about/laws/wallstreetreform-cpa.pdf
http://www.corporatesecuritieslawblog.com/cat-sayonpay.html
http://www.sheppardmullin.com/assets/attachments/GCS%20-%20S-O-P%20Log.pdf
http://sec.gov/Archives/edgar/data/790730/000115752311001892/a6673136.htm
http://sec.gov/Archives/edgar/data/915840/000119312511026540/d8k.htm
http://sec.gov/Archives/edgar/data/1158324/000129993311001217/htm_41462.htm
http://sec.gov/Archives/edgar/data/946644/000114420411016325/v215559_8k.htm
http://sec.gov/Archives/edgar/data/47217/000004721711000007/form8-k_032811.htm
http://sec.gov/Archives/edgar/data/52988/000119312511017395/d8k.htm
http://www.sec.gov/Archives/edgar/data/1065865/000110465911024392/a11-11169_18k.htm
http://www.sec.gov/Archives/edgar/data/773141/000119312511118805/d8k.htm
http://www.sec.gov/Archives/edgar/data/1019737/000095012311039310/c64335e8vk.htm
http://sec.gov/Archives/edgar/data/718789/000143774911001675/shuffle_8k-032111.htm
http://sec.gov/Archives/edgar/data/93556/000129993311001165/htm_41410.htm
http://sec.gov/Archives/edgar/data/1077771/000089659511000086/f8kuhcmtgres042211.htm
http://sec.gov/Archives/edgar/data/728387/000114420411011945/v213159_8k.htm


Clear Trends for Say-On-Frequency 

 

One element of the Say-On-Pay rules is that shareholders also get to vote on how frequently the Say-On-Pay 

vote will be conducted at their company ("Say-On-Frequency"). In particular, shareholders can provide an 

advisory vote that states their wishes as to whether the Say-On-Pay vote should occur every one, two or three 

years. In soliciting the Say-On-Frequency vote, a company's board of directors can provide its recommendation 

(or it can provide no recommendation) as to which frequency it believes shareholders should support. 

 

As we reported in our March 21, 2011 "The Latest Results and Trends After Second Month of Say-On-Pay 

Voting" blog, there was a clear trend which indicated that shareholders preferred annual Say-On-Frequency 

voting at least with respect to companies which are not smaller reporting companies. Indeed, annual frequency 

has now received the most shareholder votes at over 70% of the companies that have reported on their Say-

On-Frequency votes (and at over 75% if smaller reporting company results are excluded).  This preference for 

annual voting is particularly evident with respect to those companies which are "Large Accelerated Filers", as 

such term is defined under SEC rules (i.e., public companies with a market value of at least $700 million), with 

the shareholders at close to 90% of such companies favoring annual voting.  A biennial frequency continues to 

be the ignored "middle child" as such frequency has received the most votes at only 2% of reporting 

companies. 

 

Moreover, as illustrated in the voting results tables, with just two exceptions at smaller reporting companies, 

whenever a board of directors has recommended an annual Say-On-Pay vote, the company's shareholders 

have so far always (on 233 occasions) voted in support of such recommendation. Furthermore, even when a 

board of directors at a large accelerated filer has recommended triennial voting, the company's shareholders 

have voted against such recommendation in favor of a more frequent vote approximately 75% of the time.   

 

"Smaller Reporting Companies" (i.e., those public companies with less than $75 million of public float) have 

had more success garnering support for triennial voting but, as we have commented before, we expect that 

going forward more/most smaller reporting companies will continue to take advantage of the two year 

exemption from Say-On-Pay that was provided by the SEC in its final rules (i.e., smaller reporting companies 

therefore will not conduct a Say-On-Pay vote until required in January 2013). In April2011, there were a total of 

298 say-on-pay votes reported of which only eight were conducted by smaller reporting companies. The two 

year delay for smaller reporting companies represented a change from the SEC's proposed rules which did not 

provide any such transitional relief for smaller reporting companies. Those smaller reporting companies that 

have conducted Say-On-Pay votes in early 2011 generally had already filed their proxy statements (in 

accordance with the Reform Act and the SEC's proposed rules) for their annual meeting of shareholders prior 

to the release of the SEC's final rules which relaxed the Say-On-Pay requirements for smaller reporting 

companies. We have included their results even though technically they do not have to comply with Say-On-

Pay until 2013.  
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Commencement of Say-on-Golden Parachutes Voting 

 

The third prong of the Say-On-Pay rules is that shareholders will now also get to render an advisory non-

binding vote on the golden parachute compensation provided to named executive officers in connection with 

merger or similar transactions ("Say-On-Golden Parachutes"). Companies are required to provide tabular and 

textual disclosure of such golden parachute arrangements in their merger/acquisition proxy solicitations that are 

filed on or after April 25, 2011. See our January 28, 2011 "Some Interesting New Developments as SEC 

Adopts Final Say-on-Pay Rules" blog for more details on the disclosure and voting requirements for Say-On-

Golden Parachutes. 

 

If you have any questions regarding this information, please contact Greg Schick at (415) 774-2988. 

 

Disclaimer 

 

This update has been prepared by Sheppard, Mullin, Richter & Hampton LLP for informational purposes only 

and does not constitute advertising, a solicitation, or legal advice, is not promised or guaranteed to be correct 

or complete and may or may not reflect the most current legal developments. Sheppard, Mullin, Richter & 

Hampton LLP expressly disclaims all liability in respect to actions taken or not taken based on the contents of 

this update. 
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