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PRELIMINARY STATEMENT 
 

 Nearly two years ago, Brulant, LLC1

Now Rosetta makes two new arguments seeking exclusion of Mr. Cooper’s damaging 

testimony.  Neither of them involves the only issue the Court left open on the matter of Mr. 

Cooper’s exclusion noted above.  Once again, Rosetta has interpreted the permit in the pretrial 

scheduling order for motions in limine as an opportunity to relitigate issues it has already lost in 

this case. 

 (“Rosetta”) sought to preclude the testimony of 

Brian Cooper (Campmor’s SEO expert) through a motion in limine.  As the Court recalls, the 

relief sought by Rosetta was not granted; the Court directed Mr. Cooper to issue a supplemental 

report detailing and expanding on his conclusions as to how Rosetta failed to follow SEO 

fundamentals.  The Court invited Rosetta to renew its motion if, in its view, Mr. Cooper had 

failed to properly supplement his conclusions.  Mr. Cooper prepared a supplemental report; he 

filed it with the Court; and since that time until the making of this motion, Rosetta kept silent. 

SEO is a field in which Rosetta had, as the record in this case demonstrates, little or no 

competence. Yet Rosetta presented Campmor best-of-class SEO as a core component to its 

multi-million-dollar proposal to upgrade Campmor’s e-commerce website.  The disaster that 

followed is in part the subject of this lawsuit.   Therefore, the last thing Rosetta wants in this 

case, given that it can do little about facts demonstrating its incompetence at implementing SEO 

on Campmor’s website, is impartial testimony to that effect from an expert with years of 

                                                 
1 As the Court recalls, Brulant, LLC is a wholly-owned subsidiary of Rosetta, LLC and is so 
described in the caption of the Complaint and the Amended Complaint.  As the Court is also 
aware, Rosetta, LLC purchased Brulant, Inc. (the entity with which Campmor initially had a 
contract) in 2008 and all services performed in connection with Campmor’s website after 
Rosetta’s purchase of Brulant, Inc. were performed and payment was rendered by Campmor in 
Rosetta’s name. For the sake of convenience, these entities are collectively referred to herein as 
“Rosetta.” 
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experience and expertise in this nascent field. Faced with a devastating record concerning 

Rosetta’s ineptitude and dishonesty in connection with its non-implementation of SEO on the 

Campmor project, it is natural that Rosetta would seek to exclude Mr. Cooper’s report and 

anticipated testimony.  Yet, tellingly, Rosetta does not demonstrate the supposed incompetence 

of Mr. Cooper’s report (the “Report”) with rebuttal testimony from another SEO expert.  Perhaps 

Rosetta could not find someone who would sign on to such an opinion.   

Even if it had found such a person, it could not engage one whose experience and 

background in SEO exceed Mr. Cooper’s qualifications.   Mr. Cooper has continually engaged in 

real-life SEO for as long a period of time as anyone else on Earth.  Indeed, Mr. Cooper has not 

only been exposed to and participated in the most sophisticated practical and theoretical aspects 

of SEO, demonstrated by both published technical literature and leading industry SEO personnel, 

but he has engaged professionally with many of the same people on whom Rosetta depends on 

for its own commercial claims of expertise:  its own employees.   

Moreover, as demonstrated below, the Report here is sound, especially as supplemented 

by Mr. Cooper’s August 17, 2011 Supplemental Report.  His presentation is thorough, objective, 

and grounded on both years of practical experience and third-party empirical data relating to the 

Campmor project.  Unfortunately for Rosetta, the two reports are also devastating in their 

appraisal of the SEO work Rosetta told Campmor it could do; the SEO work it failed utterly to 

perform to professional standards; and the SEO work for which Rosetta nonetheless billed and 

collected vast sums. 

Rosetta is reduced, then, to misapplication of the applicable legal standards and heavy-

handed mischaracterization of the underlying record.  Rosetta offers up a rigid eight-part test 

proffered as the definitive metric by which any plaintiff’s expert’s testimony should be evaluated 
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and claims to find Mr. Cooper wanting. But Rosetta’s proposed standard is the wrong one. It 

applies to traditional scientific disciplines with well-developed and universally recognized 

criteria for expertise, backed by a tradition of academic research, credentialing and accreditation.  

In an area such as SEO, however, which – while technical – is not an established branch of the 

theoretical or practical sciences, and yet unlike “junk science” is, as demonstrated by Rosetta’s 

sale of SEO services, very real, courts instead measure the reliability of a proposed expert’s 

opinions under entirely different standards. Rosetta makes no effort at all to apply these 

standards to Mr. Cooper’s report at all. 

 Mr. Cooper’s testimony, besides summarizing standard texts – many of which, for this 

discipline, are found online – concerning the basic tenets of SEO, also (1) explains the 

underlying methodology of SEO; (2) sets out SEO “best practices,” including a synthesis of what 

was known to SEO practitioners such as Rosetta, during the relevant period; and (3) establishes a 

professional standard of what was reasonable for Campmor when it hired Rosetta to implement 

an SEO program for its website. The relevance of these issues to the fact-finder in this case is 

certainly beyond cavil; given Rosetta’s failure to rebut Mr. Cooper’s testimony with its own 

expert submission, but to rely instead on its own subjective characterizations of the Report as 

itself being “subjective,” Rosetta has simply failed to provide a legal basis for this Court to 

deprive the jury of the benefit of Mr. Cooper’s expertise. Rosetta’s motion to preclude it should 

be denied.      

Rosetta cannot hope to convince the Court that Mr. Cooper failed to comply with the 

Court’s directive; even a cursory review of his supplemental report demonstrates that he did, and 

obviously convinced Rosetta of the same when it made that review two years ago.  Because it 

cannot win on the only issue that matters, however, Rosetta has taken the liberty of repeating 
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arguments from its initial motion that were already considered and rejected, distorting the 

Court’s remarks made in the prior hearing and materially misrepresenting facts regarding the 

documentation reviewed by Mr. Cooper in reaching his opinions.  The Court should give 

credence to none of this.   

STATEMENT OF FACTS 

 In short, SEO is the active process of improving the visibility of a website or a web page 

in search engines using what is known as “natural” or un-paid (“organic” or “algorithmic”) 

search results. (Certification of Joel G. MacMull, dated May 9, 2011 (“MacMull Cert.”), ¶ 1)  By 

contrast, other forms of search engine marketing (“SEM”) target paid listings. (See id.) In 

general, the higher the ranking on any given search engine, and the more frequently a website 

appears in the search results list, the more visitors a particular website will receive from the 

search engine’s users. (See id.) Thus, the goal of SEO is to utilize a series of “tools” to display a 

website more prominently on a search engine’s search result list than it where it would appear 

otherwise. (See id.) Put another way, SEO strives to increase a website’s overall Internet 

presence. (See id.) 

 As an Internet marketing strategy, SEO considers, among other things, how search 

engines work, what people search for, the actual search terms typed into search engines and 

which search engines are preferred by certain audiences. (See id.) Optimizing a website may 

involve editing its content and HyperText Markup Language (“HTML”) – the basic building 

blocks of webpages – and its associated coding to both increase its relevance to specific 

keywords and to remove certain barriers to the indexing activities performed by all search 

engines. (MacMull Cert. ¶ 1.) Promoting a website to increase the number of backlinks, or 

inbound links, is another SEO tactic. (See id.) 
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  Search engine optimizers, i.e., those who provide SEO services, may offer SEO as a 

stand-alone service or as a part of a broader marketing campaign. (See id.) Because effective 

SEO may require changes to the HTML source code of a website or alterations to the content of 

a website, SEO practices are often, and are ideally, incorporated into a website’s initial 

development and design plans. (See id.)  

Brian Cooper is an SEO professional, and an expert one at that.  Far from generating 

income as a professional advocate or witness, Mr. Cooper had never testified before his 

deposition in this case. (See the sworn deposition testimony of Brian Cooper dated January 19, 

2011 attached as Exhibit B to the Declaration of Barry L. Cohen dated March 30, 2011  

(“Cooper Dep. Tr.”) at 5:21-22; 7:13-18, Dkt. No. 33-4.)  His relevant formal educational 

credentials include a diploma in software engineering from Israel’s Haddasah College of 

Technology, as well as obtaining a certificate in “e-commerce.”2

It was while at Descartes that Cooper first “learned about SEO and managed it for 

[Descartes’] [web]site [in those] early years.” (Compare Cooper Dep. Tr. at 48:7-9 with Def. 

Memo. at 6.)  In 2002, Cooper became employed with Independent Living Aids, LLC (“ILA”), 

 (See id. at 37:23-38:4; 45:22-

46:4; Cooper Cert. ¶ 5.)   In 1994, when the Internet was still in its infancy, Mr. Cooper worked 

at the Lightstone Group, a company which developed delivery routing and navigation software, 

and serviced large clients, and clients of clients, including Ryder, a national trucking company, 

and the Metropolitan Transportation Authority (MTA). (See Cooper Dep. Tr. at 41:9-21; 42:13-

43:6.)  In his six years at Lightstone, Mr. Cooper developed both an internal and public website 

for Lightstone, which was subsequently acquired by Descartes Systems of Canada. He then 

served as global web development manager for Descartes until 2000. (See id. at 44:7-20.)  

                                                 
2 All references to the Certification of Brian Cooper, dated May 9, 2011 appear in the form 
“Cooper Cert. ¶ _____.” 
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which provides products for people who are blind or have low vision, where he became fully 

immersed in SEO. (See Cooper Dep. Tr. at 48:3-10.) His efforts resulted in the doubling of 

online sales after his first year of employment. (See id. at 49:10-12.)   In fact, the work Mr. 

Cooper did with Prime Visibility offered the unique and valuable SEO experience of both 

implementing the SEO recommendations by Prime Visibility and “recoding” the ILA website for 

low-vision accessibility. (Cooper Cert. ¶ 21; Cooper Dep. Tr. at 50:8-51:19.)  As Mr. Cooper 

explains, principles behind visual accessibility are very similar to SEO methods because vision 

impaired Internet users make use of “screen-reading” software which works very much in the 

same way as Internet indexing search software, known as a “spider”, which “crawls” websites 

scanning only for text elements.  (Cooper Cert. ¶ 21; Cooper Dep. Tr. at 50:20-51:10.)  

Mr. Cooper subsequently joined Artisanal Cheese, LLC (“Artisanal”) for “an opportunity 

to do just e-commerce and SEO. . . .” (See id. at 54:23-25). While at Artisanal, Cooper continued 

to advance his mastery of SEO through extensive review of leading industry resources, including 

the main medium by which its practitioners share ideas, i.e., blogs, as well as participation in 

discussions and tradeshows on the topic of SEO. (See id. at 56:22-57:2.)  Mr. Cooper was laid 

off in 2008, when Artisanal, in the throes of the largest financial crisis in modern memory, was 

sold. (See id. at 58:3-8.) Mr. Cooper’s success at Artisanal is indisputable and not rebutted3

                                                 
3 Brulant utilizes the appalling and misleading tactic of repeatedly using the loaded word 
“terminate” in describing Mr. Cooper’s layoff from Artisinal.  (See Def. Memo. at 6.)  Brulant’s 
obvious purpose is to plant the suggestion in the Court’s mind that Mr. Cooper was “terminated” 
because he was not competent. It is true that Mr. Cooper uses the word “terminate” himself in his 
deposition, but unlike Brulant he does so in the context of the circumstances of his departure, 
namely the financial difficulties or other considerations faced by his employers and which 
caused millions of highly qualified Americans to be “terminated” that year. (Cooper Dep. Tr. at 
11:22-12:10; 58:3-8.)  Nothing in the record suggests any basis for Brulant’s implication that Mr. 
Cooper was terminated for reason related to the quality of his work, which would, in any case, 
also go to the weight a fact-finder might attach to his testimony and not to his qualifications. 
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anywhere in the record: online sales doubled in his first year at Artisanal.  (See id. at 61:13-16; 

Cooper Cert. ¶ 25).  Indeed, Mr. Cooper obtained for his employer a sort of Holy Grail in SEO – 

the search-engine “ownership” of a generic term by a commercial entity: Through his efforts, 

Artisanal’s website achieved the second-place ranking for the word CHEESE on Google, a 

ranking that the company still enjoys today. (Cooper Dep. Tr. at 61:23-62-3; 63:4-6; MacMull 

Cert. ¶ 3.) 

Following his several years at Artisanal, Mr. Cooper operated as an independent SEO 

consultant whose clients include the noted New York retailers Murray’s Cheese Shop and J&R 

Electronics. (Cooper Dep. Tr. at 59:8-60:6; 65:12-66:10; Cooper Cert. ¶¶ 26-28.) The latter 

offered Mr. Cooper full-time employment in SEO, which he turned down in order to continue his 

growing SEO responsibilities for a website called Kosher.com, the world's largest online kosher 

supermarket, where he worked as Director of Online Marketing until early January 2011. 

(Cooper Dep. Tr. at 11:22-12:19; Cooper Cert. ¶ 28.)  In his work at Kosher.com, Mr. Cooper 

directed the website’s SEO and conducted SEO lectures for the Kosher.com staff. (Cooper Dep. 

Tr. at 74:3-10; Cooper Cert. ¶ 29.)  This was all in addition to a number of other engagements in 

which Mr. Cooper has served as a SEO consultant. (See Cooper Dep. Tr. at 9:6-24; 13:20-14:3; 

14:19-23; Cooper Cert. ¶ 30.)    

 On July 13, 2011, the Court, considering all above, determined that Mr. Cooper was 

qualified to testify as an SEO expert at trial.  (Coleman Cert., Ex. K, p. 15).  The Court directed, 

however, that Mr. Cooper “within the next 30 days . . . detail[], in writing, the specific 

fundamentals that he claims were not followed in this circumstance.”  Id.  The Court then 

granted Rosetta permission “to come back and argue if he did or did not.”  Id.  On August 17, 
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, Mr. Cooper issued his Rule 26(a)(2)(B) Supplemental Expert Report.  Mr. Cooper’s 

Supplemental Report consists of nearly 15 pages detailing (i) the background and importance of 

each best practice for SEO, (ii) explaining how Rosetta failed to meet this standard and (iii) what 

the best practice is and why it is important.  See, Coleman Cert., Ex. D. 

LEGAL ARGUMENT 

STANDARD OF REVIEW  

The Report and the Supplemental Report, and the testimony of the man who wrote them, 

are admissible because they meet the standard of Daubert v. Merrell Dow Pharms., Inc., 509 

U.S. 579, 597 (1993) that expert testimony be both “relevant” and “reliable.” The Rules of 

Evidence embody a strong preference for admitting any evidence that may assist the trier of fact.  

Expert testimony, which is governed by Fed. R. Evid. 702, is relevant if it likely would assist the 

trier of fact to understand or determine a fact in issue.  “Rule 702, which governs the 

admissibility of expert testimony, has a liberal policy of admissibility.” Kannankeril v. Terminix 

Int'l, Inc., 128 F.3d 802, 806 (3d Cir. 1997); see also Fed. R. Evid. 401 (defining relevance 

broadly).  Fed. R. Evid. 702 has three major requirements: (1) the proffered witness must be an 

expert, i.e., must be qualified; (2) the expert must testify about matters requiring scientific, 

technical or specialized knowledge; and (3) the expert’s testimony must assist the trier of fact. 

See Kannankeril, 128 F.3d at 806. The Third Circuit has interpreted the second requirement to 

mean that “‘an expert’s testimony is admissible so long as the process or technique the expert 

used in formulating the opinion is reliable.’” Id. (internal quotations and citations omitted.) 

                                                 
4 Campmor sought, and was granted, a brief extension of time to serve Mr. Cooper’s report. 
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Since Daubert, the Supreme Court has emphasized that the “test of reliability is 

‘flexible,’ and that Daubert’s list of specific factors neither necessarily nor exclusively applies to 

all experts or in every case.” Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141 (1999).  In 

Kumho, the Court ruled that the trial court did not abuse its discretion in excluding opinions by a 

“tire failure analyst” about the cause of a tire tread’s separation based entirely on the analyst’s 

visual inspection made for the first time the morning of his deposition. See id. at 153-54. Chief 

among the reasons for the rejection of the expert’s testimony was that it met neither the standard 

of the methodology he would have used in his own prior work as an engineer for a tire 

manufacturer, or any other set of reasonable reliability criteria or methods.  Id. at 157.   

Yet even in upholding the exclusion of the testimony, the Court was at pains to warn 

against rigid application of the factors set out in Daubert without regard to the nature of the 

testimony proffered, for “[t]oo much depends upon the particular circumstances of the particular 

case at issue.” Id. at 150, adding that5

For example, explained the Court, in the context of “scientific” knowledge, application of 

Daubert factors such as whether an observation had been tested, or the subject of peer review or 

publication, or received general acceptance within a particular field, or been the subject of any 

potential rate of error “may be appropriate.”  Id.   But because there are “many different kinds of 

 “the factors identified in Daubert may or may not be 

pertinent in assessing reliability, depending on the nature of the issue, the expert’s particular 

expertise, and the subject of his testimony.”  Id.    

                                                 
5 By contrast, plaintiff’s expert’s testimony and his underlying observations of defendant’s 
failures were made utilizing the same criteria plaintiff’s expert uses “in the field.” See Cooper 
Dep. Tr. at 154:23-156:6 (noting that “SEO Best Practices” identified in pages 7-9 of his Report 
is essentially a “must do” checklist for which he strives to “always do these [things] first,” and 
that if for whatever reasons a website must launch prior to the completion of certain SEO 
methods “then [he] do[es] them as quickly as [he] can after launch, and [he] will do whatever [he 
must to get these done] – but these need to be done.”      
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expertise,” scientific and otherwise, Daubert “makes clear that the factors it mentions do not 

constitute a definitive checklist or test” for reliability.  Id.  To the contrary, Fed. R. Evid. 702 

allows experts to offer opinions and analyses not just based on “scientific” knowledge but also 

based on “personal knowledge or experience.”  The objective of Daubert’s “gatekeeping 

requirement” is “to make certain that an expert, whether basing testimony upon professional 

studies or personal experience, employs in the courtroom the same level of intellectual rigor 

that characterizes the practice of an expert in the relevant field.” Id. at 152 (emphasis 

added).  This the expert in Kumho had simply failed to do.  

Moreover, the Third Circuit has cautioned courts not to exclude expert testimony by 

improperly weighing its evidentiary or persuasive value – a different inquiry entirely and an 

improper usurpation of the fact-finder’s role.  “If the expert meets liberal minimum 

qualifications, then the level of the expert’s expertise goes to credibility and weight, not 

admissibility.” Kannankeril, 128 F.3d at 809 (emphasis added).  See also, Breidor v. Sears, 

Roebuck and Co., 722 F.2d 1134, 1138–1139 (3rd Cir. 1983) (“Where there is a logical basis for 

an expert’s opinion testimony, the credibility and weight of that testimony is to be determined by 

the jury, not the trial judge”; a pre-Daubert case).  Thus, while it would certainly benefit Rosetta 

to avoid having the jury weigh Mr. Cooper’s expert opinion about Rosetta’s work on the 

Campmor website, asking the judge to weigh that testimony instead is not a proper invocation of 

the Court’s “gatekeeping” function. 

As demonstrated below, and as the Court has already held, Campmor easily meets its 

burden here. Campmor submits that if the Court calls plaintiff’s expert to testify at a hearing to 

assess his experience and credibility, it will be readily apparent that the purported challenges to 

plaintiff’s expert are entirely without support. 
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I. BRIAN COOPER IS QUALIFIED TO SERVE AS AN EXPERT 
WITNESS ON SEARCH ENGINE OPTIMIZATION.   _   
 

Defendant states that its motion is addressed solely to “the sufficiency of methodology 

advanced by Cooper,” but that “defendant does not concede or admit that Cooper’s meager 

experience and background in the field are sufficient to qualify him as an SEO expert.”  [Rosetta 

Memorandum of Law p. 7, n. 2].   Indeed, it reiterates its objections to Mr. Cooper’s 

qualifications in the initial portions of its brief.  The Court, of course, has already ruled on this 

issue, stating, “You see, as far as his intellectual qualifications, I don't have any quarrel, 

notwithstanding [Rosetta’s] objections.”  [Coleman Cert., Ex. K, at p. 15].  Defendant’s remarks 

on this topic, therefore, are both gratuitous and inappropriate. 

II. BRIAN COOPER’S EXPERT OPINION ON SEARCH ENGINE 
OPTIMIZATION IS RELIABLE__    __   

 
Rosetta against tries to exclude the Report and the Supplemental Report on the ground 

that they are still flawed in methodology. These contentions are unsupportable both as legal and 

factual propositions.  As shown below, there is no basis for excluding Cooper’s expert testimony 

on the basis of it being unreliable.  

A. Misstatement of the “Reliability” Standard  
 
Rosetta’s claim that the Supplemental Report fails to meet the standards for “reliability” 

is fallacious because, repeating the error of its initial motion, the neat eight-part test that Rosetta 

relies on as the “definitive” standard for expert reliability is in fact not definitive at all – and 

certainly does not apply in this case.  “The Daubert factors do not constitute a definitive 

checklist or test, and the gatekeeping inquiry must be tied to the particular facts.” Kumho, 526 

U.S. at 138 (citations omitted). “[W]hether Daubert’s specific factors are, or are not, reasonable 
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measures of reliability in a particular case is a matter that the law grants the trial judge broad 

latitude to determine.” Id. at 153. (citations omitted). This is in concert with the Third Circuit’s 

approach, which has indicated that the flexible application of the gatekeeping requirement 

applies not only to the Daubert factors but also to the additional factors listed in Paoli II. See 

Heller v. Shaw Industries, Inc., 167 F.3d 146, 152 (3d Cir. 1999).  

But courts have been reluctant to overextend the reach of Daubert in instances involving 

nonscientific testimony. See, e.g., United States v. Starzecpyzel, 880 F. Supp. 1027, 1041 

(S.D.N.Y. 1995) (no support for the proposition that Daubert extends past the “scientific” branch 

of Rule 702 to other forms of expert testimony).  Although Daubert arguably does not even 

apply to the “reliability” issue here, Campmor has no reason to hesitate in defending the 

reliability of the Report and Supplemental Report under that standard; compare, United States v. 

Velasquez, 64 F.3d 844, 850 (3d Cir. 1995) (acknowledging holding in Starzecpyzel, but 

applying Daubert out an abundance of caution to the evaluation of expert testimony in the field 

of handwriting analysis).  Merely revisiting arguments already rejected by this Court, Rosetta has 

set forth no basis for doing so here. 

B. Specialized  Knowledge as Basis of Expert Testimony. 

For a discipline such as SEO that is “nonscientific” in nature, the test of “reliability” for 

purposes of an expert opinion is a “flexible” one that focuses, not on a rigid test of methodology 

– for the discipline itself lacks such methodology – but on the Court’s evaluation of the expert’s 

“personal knowledge or experience.”  Kumho, 526 U.S. at 141-42, 150.   The proposed testimony 

merely must be helpful to the finder of fact on issues relevant to the resolution of the case before 

the Court. See, Oddi v. Ford Motor Co., 234 F.3d 136, 144 (3d Cir. 2000).  The supplemented 

Report easily meets this standard. Its extensive discussion of Internet marketing and the 

application of Mr. Cooper’s expertise in SEO to a sophisticated analysis of the SEO services 
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performed by Rosetta is a perfect example of a demonstration of “specialized knowledge” that 

will illuminate a relatively obscure technical field that few if any fact finders could hope to 

navigate without such expertise.  Obviously this is exactly what Rosetta would like to achieve by 

excluding it. 

After consideration of all this, and of Rosetta’s arguments in its first go at exclusion, the 

Court was clear in what it considered to be lacking in Mr. Cooper’s initial report:  “I think we 

need more than a general conclusion.”  [Coleman Cert., Ex. K, p. 16].  The Court was likewise 

clear in what it required from Mr. Cooper in a supplemental report:  an amplification of Mr. 

Cooper’s conclusion that important SEO fundamentals were not implemented, including the 

specific fundamentals Rosetta failed to properly implement.  [Coleman Cert., Ex. K, pp. 15, 16].    

Mr. Cooper’s Supplemental Report provides the necessary clarification.  In fact, the majority of 

his report is spent (i) identifying and explaining the specific techniques that should have been 

implemented, (ii) demonstrating how Rosetta failed to properly implement or follow the 

techniques and (iii) discussing the implications of those failures on Campmor’s website.  

[Coleman Cert., Ex. D, pp. 17-32.]     

Rosetta’s primary argument (one that it repeats not less than seven times in its brief) is 

that Mr. Cooper’s supplemental report is nonetheless still not reliable because he relied on a 

third-party audit to determine what SEO work had been done to the Campmor website at the time 

Campmor terminated Rosetta’s SEO work (see, Rosetta’s Memorandum of Law in Support, pp. 

5, 7, 8, 9 and 10).  As demonstrated below, this argument is, legally, a red herring.  But to 

support this spurious claim, Rosetta deliberately misconstrues the Court’s decision on the initial 

motion, presumably to justify its second attempt at litigating the issue.  Specifically, Rosetta 

argues: 
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The Court paid particular attention to the “conclusion” of Cooper’s initial report, 
which it partially quoted on the record.  There, Cooper opined: 
 
I recognize that I am operating with the advantage of hindsight and that this is a 
complicated and serious issue.  Nonetheless, after reviewing 
NetConcepts/Covario Site Audit and other materials, it does not appear a 
sophisticated, systemic approach to SEO for campmor.com was implemented . . . 
 

[Rosetta Memo of Law, pp. 4-5 (emphasis in original)].  The implication meant by Rosetta in 

highlighting that portion of the quote was to suggest the Court directed Cooper to “amplify” that 

portion of his report, i.e., the nature of the materials on which he relied.  Id. at 5.  But Rosetta is 

certainly aware that this Court has already considered and rejected Rosetta’s argument that 

Cooper’s testimony is unreliable because he relied on the NetConcepts/Covario audit for 

information during the July 13, 2011 hearing, when counsel for Rosetta stated, “[Mr. Cooper’s] 

entire basis for his whole argument is premised upon an audit that another party did in which he 

solely relies upon without doing any of his own investigative work.”  In response, the Court 

stated:  

Well, wait, wait.  Experts regularly rely upon other people’s calculations and data 
and conclusions.  I mean, that’s generally, an expert doesn’t – he or she knows 
where to go and find data upon which he later or she later forms an opinion and 
gives us the benefit of that opinion.  I don’t have anything – I don’t see any fault 
with that, in and of itself.  Do you?   

Mr. Cohen’s response:  “Not solely on that basis alone, your Honor.”  [Coleman Cert., Ex. K, p. 

8].   Evidently it is necessary to argue, as Campmor did in 2011, that this Court has consistently 

ruled that an expert’s use of third-party materials to support his opinions – a nearly universal 

practice – is entirely appropriate and in no way detracts from the reliability of an expert report.  

For example, in United States v. Schiff, 538 F. Supp. 2d 818 (D.N.J. 2008), the plaintiff sought to 

exclude the report of defendant’s expert, a financial advisor who also had extensive experience 

as both an analyst and investor, on the grounds that the report’s “factual summaries” of analyst 

reports were “not appropriate expert testimony.” The Court admitted the expert report, because 
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the expert “cite[d] to analyst reports for corroborating evidence of his opinions regarding what 

information is important to investors,” holding that “even if [the expert] is offered to summarize 

the information available from analyst reports, such testimony may still be useful to the jury.” Id. 

at 845. (citations omitted). The crucial factor in analyzing the report’s reliability was the expert’s 

“specialized knowledge and long experience as an investor” and it declined to subject the 

report’s methodology to the “same examination as a more scientific or technical expert’s would 

be.” Id. 

Similarly, in Floorgraphics, Inc. v. News Am. Mktg. In-Store Services, Inc., 546 F. Supp. 

2d 155 (D.N.J. 2008), the Court rejected a similar argument by which a party sought to exclude 

the testimony of a computer expert, writing as follows: 

While Defendants' arguments focus on the possibility that the underlying facts on 
which Mr. Cats basis his opinion have not been authenticated, it fails to take in to 
account that the facts are indeed reliable. Whether Mr. Cats should have more 
diligently researched the underlying facts given to him by Plaintiff, in the Court's 
view, is a question of weight, not admissibility.  Indeed, an expert opinion is 
reliable if it is based on good grounds or methods and procedures of science rather 
than on subjective belief or unsupported speculation.   

Here, Mr. Cats' expert opinion is based on good grounds that could hardly be 
considered unsupported speculation.  

Id. at 169 (citations and internal quotations omitted; emphasis added).  See also, Voilas v. 

General Motors Corp., 73 F. Supp. 2d 452, 461 (D.N.J. 1999) (admitting report where it “could 

certainly prove helpful to the average juror who presumably lacks such experience in and 

knowledge about complex financial matters, even if doing so does not require employing any 

particular methodology”). 

Here too, even if all the Report and Supplemental Report did was summarize information 

available from other sources in a “clear and straightforward” manner designed to make otherwise 

dense, jargon-filled industry publications digestible for a jury, the Report would still be reliable 
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as expert testimony.  Using his specialized knowledge, the supplemented Report provides 

fundamental background information on SEO, its implementation and its overall importance to 

online advertising; lays out the techniques and range of considerations applied in SEO 

marketing, i.e., “best practices”; compares the features offered on the Campmor website with 

reference to Rosetta’s implementation, or non-implementation, of “best practices”; and offers 

objective comparisons of Rosetta’s SEO implementation as compared to these practices.  These 

simply are not issues on which lay jurors possess sufficient knowledge or expertise; these issues 

exemplify the “specialized” knowledge contemplated by Fed. R. Evid. 702 and its “helpfulness” 

requirement. The fact that the supplemented Report achieves this by integrating basic literature 

on SEO topics is to its credit, not its detriment. 

 Of course, if the Report merely summarized generalities about SEO, Rosetta would 

hardly object to it. It is, rather, Mr. Cooper’s application of industry-standard knowledge, 

standards and learning embodied in those materials to his empirical analysis of the Campmor 

SEO delivered by Rosetta that is so harmful to Rosetta’s position in this case.  The Report 

synthesizes information available to Rosetta that it knew, or should have been known given its 

claimed expertise in SEO, and how even the most routine and widely practiced SEO initiatives 

were never implemented. (See Cooper Dep. Tr. at 171:8-15; 175:12-23.)  The Report also bears 

on other key issues in the case, including (1) Rosetta’s claim that the plunge in Internet traffic to 

the Campmor site and Campmor’s sales over this period were attributable merely to a downturn 

in the economy (compare Def. Memo. at 13 with Cooper Dep. Tr. 169:19-170-20); and (2) 

Rosetta’s argument that the alleged “inherent complexities” of a 6.0 IBM Websphere platform, 

which Rosetta merely alludes to but never elaborates on (Def. Memo. at 7) (presumably because 
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it still does not understand them), undermines the Report’s conclusions as to Rosetta’s SEO 

implementation.  

Rosetta’s shotgun approach to finding a way to invalidate the Report is certainly 

indiscriminate.  It makes many of the same arguments repeatedly, dressing them in different 

words.  For example, it claims that the methodology of the Report is unreliable because Mr. 

Cooper relies on his own experience in arriving at those conclusions. (Def. Memo. at 10-11.) In 

essence, this is a regurgitation of the claim that Mr. Cooper himself is not qualified as an expert 

dressed up as a reliability objection.  It is inherently invalid as a criticism.  If Mr. Cooper did not 

draw on his experience in arriving at his conclusions, there would be no need for him to have 

expertise at all.  Daubert does not, and could not, preclude experts from extrapolating from 

existing data.  See Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997).  Only where an expert 

makes unjustified leaps from his experience “there is simply too great an analytical gap between 

the data and the opinion proffered.” Id.  This is simply not such a case.  

C. Rosetta’s Multiple and Material Misstatements of Fact. 

 Rosetta adds a unique and cynical ingredient to its new motion to exclude Mr. Cooper’s 

report:  The claim that the Google Starter Guide (the “Guide”) was “not even created until after 

Rosetta performed its services” [Rosetta memo of Law, p. 10; emphasis in original].  This claim 

is both legally incoherent and factually inaccurate. 

 The premise for Rosetta’s specious argument is presumably the 2010 copyright notice 

referred to only by a telegraphic reference in ¶ 20 of the Drasco Certification.6

                                                 
6 Google’s copyright notice is actually found at the bottom of Document 88-7, at page 33 / PageID 2584. 

  But a copyright 

date is not necessarily the date of creation, or even publication, of a document.  A good example 

is the Guide – the very document that is the subject of defendant’s hue and cry.  As demonstrated 

in Exhibits M and N of the Coleman Certification, the Guide was created in November 2008.  
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According to Google, the only change made to the document in 2009 was to translate it into 39 

other languages (see, Coleman Cert., Ex. M).  And, according to Google, the only changes made 

to the document on September 28, 2010 were to (i) add a glossary of terms, (ii) provide more 

example images to help understand the content, (iii) provide ways to optimize a site for mobile 

devices and (iv) make the wording more readable.  [Coleman Cert. Ex. N].  Therefore, there was 

no material change between the documents creation in 2008 (prior to the launch of Campmor’s 

6.0 site) and when Mr. Cooper reviewed the document for this litigation. 

Rosetta’s claim that “Cooper even testified that he believes he may have relied upon the 

subsequent 2011 Google Starter Guide in connection with his opinion” [Rosetta Memo of Law, 

p. 10, FN 4 (emphasis in original)] is likewise false and deliberately misleading.  Mr. Cooper 

testified that the document shown to him (with the 2010 copyright date) looked the same as the 

document he reviewed with “maybe some additions” [Coleman Cert. Ex. N, p. 249].  He also 

stated that “I believe I printed the older version” [than the 2010 version shown to him].  Id.   

Rosetta tellingly omits pages 250 and 251 of Mr. Cooper’s deposition transcript, where Mr. 

Cooper testifies that he believes he utilized the prior version of the document placed before him 

as a deposition exhibit, because he does not recall the version he printed had a section regarding 

mobile devices – which in fact was added in September 2010 – and testifies that the basic 

precepts of SEO have changed very little over time.  [Coleman Cert., Ex. N, pp. 250-51]. 

Having declined to question Mr. Cooper at his deposition or mentioned this supposed 

discrepancy in its first motion to exclude his testimony, Rosetta’s reliance on the simple fact of a 

2010 copyright date as grounds for excluding this testimony simply has no factual basis in the 

record, or legal one.  Rosetta has placed no qualified testimony before the Court to rebut that of 

Mr. Cooper on this point, or even asked the Court to take judicial notice of the fact of any change 
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or indeed of any substantive distinction between the supposedly different versions of the Guide.     

Thus even in Maggipinto v. Reichman, 607 F.2d 621, 622 (3d Cir. 1979) the Third Circuit 

refused to take judicial notice, on an appeal of a party’s unsupported, belated claim that changes 

had been made to a material portion of a learned treatise admitted under Fed. R. Evid. 803(18). 

Here there is even less than that.  Based on a record indicating at best that a new edition 

of the Guide was copyrighted in 2010, but absent any basis on which it can claim a substantive 

difference between that version and the one that preceded it – and that the difference is relevant 

to Mr. Cooper’s testimony – Rosetta’s argument on this point is senseless and desperate.  See, 

United States v. Hardy, 762 F. Supp. 2d 849, 855 n.5 (E.D. La. 2010) (edition of standard text 

the court uses “is ultimately irrelevant since the fundamental principles relevant here are present 

in both editions, so the Court will try to cite what it considers the clearer of the two”).  Compare, 

In re Olde Prairie Block Owner, LLC, 10 B 22668, 2010 WL 5141354 (Bankr. N.D. Ill. Dec. 10, 

2010) aff'd, 460 B.R. 500 (N.D. Ill. 2011) (opinion rejected in part because evidence presented 

that method used by expert not found in later edition of treatise on which he relied). 

Based on the foregoing, there can be no dispute that Brian Cooper’s supplemented Report 

complies with the Court’s July 13, 2011 directive and his testimony should therefore be allowed 

at trial. 
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CONCLUSION 

Based on the foregoing, Campmor respectfully requests that Rosetta’s motion in limine 

be denied in its entirety, along with such further relief as to this Court seems just.  

 

                                            GOETZ FITZPATRICK LLP  
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