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“Pay No Attention To The Man
Behind The Curtain” - Trying
Cases Against UM/UIM Carriers

+ . INTRODUCTION

Like the Wizard behind the theatrical ma-
chinery of Oz, the insurance industry has
long hidden “behind the curtain,” in hopes
that the jury will think that the tortfeasor,
rather than his or her liability carrier, will
have to pay any damages awarded to the
plaintiff in a personal injury action: “The
general rule is that in a personal injury or
death action, evidence that the defendant
carries insurance protecting him from li-
ability to third persons on account of his
negligence is inadmissible, and an improper
subject of cross-examination.” ! The insur-
ance industry is now also seeking to wrap
itself in this cloak of invisibility in the unin-
sured/underinsured motorist coverage
arepa.

This article explores some of the
issues that arise when the tortfeasor
is uninsured or underinsured and is a
named defendant along with the
plaintiff’s own UM/UIM carrier. Spe-
cifically, the questions posed are

“TAny direct claim
against an
imsurer..necessarily
involves the
introduction of the
insurance policy and
1fs terms...”

whether the UM/UIM carrier should
be permitted to hide from the jury the
fact that it is a party defendant, and
whether the jury should be informed
of the UM/UIM policy limits. If, on
the other hand, the UM/UIM carrier
is aware of an action against the
tortfeasor, and elects not to partici-
pate in that action, then the issue
addressed herein will not arise and the
UM/UIM carrier will be “bound by
any final judgment rendered as a re-
sult of such lawsuit that determines
the liability of the underinsured mo-
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torist to the insured.”? The issues ad-
dressed herein may arise in several
situations, including the following:

1) The claim against the tortfeasor
1s not settled, and the UM/UIM
carrier requires its insured to file
a lawsuit against the tortfeasor
to protect its subrogation rights,
and the UM/UIM carrier is also
aparty;

2) The claim against the tortfeasor
is settled (or the UM/UIM car-
rier does not require a lawsuit
against the tortfeasor), such that
the UM/UIM carrier is the sole
named defendant.

ll. A CLAIM FOR UM/UIM
COVERAGE IS A CONTRACT
CLAIM, SUCH THAT THE
PLAINTIFF MUST PROVE THE
EXISTENCE OF THE CONTRACT
The Ohio Supreme Court has long
held that “the right to recover under
an uninsured motorist policy is on the
contract, not in tort.” Motorist Ins.
Co. v. Tomanski (1971), 27 Ohio St.2d
222, 223. The principle was reaffirmed
in Landis v. Grange Mutual Ins. Co.
(1998), 82 Ohio St.3d 339: “Insured’s
claim for underinsured motorist ben-
efits was a contract claim, not a tort
claim; thus, the insured could recover
prejudgment interest under the stat-
ute governing interest on
contracts....” A plaintiff, therefore, to
prevail on a claim for UM/UIM cover-
age, must prove to the jury that he or
she had a contract with the UM/UIM
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carrier which obligated the UM/UIM
carrier to pay damages to the plaintiff
that he or she is legally entitled to re-
cover from an uninsured or
underinsured tortfeasor. If the plaintiff
fails to do so, then the UM/UIM carrier
will be entitled to a directed verdict.

In a UM/UIM policy, typical contract
language provides as follows:

We [the insurer] will pay those
damages...because of bodily in-
jury sustained by an insured
person ...that the insured is le-
gally entitled to recover from
the owner or operator of the
uninsured {underinsured] auto.

Because this contract language only ob-
ligates the UM/UIM carrier to pay
damages which the insured is legally
entitled to recover from an uninsured
or underinsured motorist, the insured
must also prove the elements of the
claim against the tortfeasor.® These ele-
ments include negligence, proximate
causation, and damages,* and the UM/
UIM carrier, therefore, has a right to
assert the same defenses that the
tortfeasor could have asserted, i.e., has
the right to try to prove that the insured
is not legally entitled to any damages
from the tortfeasor.®

Thus, in UM/UIM claims, the exist-
ence of the UM/UIM carrier’s contractual
obligations, as well as the tortfeasor’s neg-
ligence, must be proven by the plaintiff.
Proof of the actual terms of the contract of
insurance, therefore, is a critical aspect of
the plaintiff’s case. Specifically, the plaintiff
must adduce evidence that the defendant
UM/UIM carrier contracted with the plain-
tiff to provide UM/UIM coverage, and,
therefore, the contract must be admitted
into evidence.

The UM/UIM carrier, however, will
typically seek to hide “behind the cur-
tain,” as it does in third-party claims,
and will file a motion in limine to ex-
clude any reference to, or evidence of,
the contract of insurance, and will at-
tempt to lead the court “down the
yellow brick road” by contending that
the evidence is (1) precluded by Rule
411, (2) irrelevant to the issues of the
case, and (3) overly prejudicial. As will
be discussed below, evidence of the UM/
UIM policy is directly relevant to mate-
rial elements of the plaintiff’s claim for
UM/UIM coverage, is not prohibited by
Evidence Rule 411, and is not overly
prejudicial.

ALLOW THE CONTRACT TO BE
INTRODUCED AS EVIDENCE
UM/UIM carriers often cite to the deci-
sion in Tucker v. McQuery,® where the trial
court was confronted with a motion i
limine to exclude evidence of the contract
of insurance and the existence of the UM/
UIM coverage. The Tucker court allowed
the plaintiff to disclose the name of the in-
surance company to the jury as the real
party of interest, but held that providing
more information than that would be inap-
propriate.” Similarly, the Seventh District
Court of Appeals found that it was unclear
how evidence of the UM/UIM policy was
relevant to the issues of the case, and,
therefore, limited the plaintiff to merely
mentioning the fact that the insurance com-
pany was a party.® Anecdotally, trial judges
have tended to follow this rationale, limit-
ing the plaintiff’s attorney to informing the
jury that the insurance company has an “in-
terest in the case,” without explaining what
that interest is. Obviously, this does not
provide a true picture of the UM/UIM
carrier’s interest to the jury. Without some
definition by the court, the jury will likely
assume that the defendant-insurance com-
pany is the liability carrier for the tortfeasor,
rather than the UM/UIM carrier for the
plaintiff, when, as noted at the outset, it is
improper to make any reference to the fact
that the tortfeasor may or may not have
liability insurance.

The position that evidence of the ex-
istence of the UM/UIM coverage is
admissible is based on three primary argu-
ments. First, Evidence Rules 411, 401, 402
and 403 allow evidence of the UM/UIM
contract. Second, the Supreme Court has
indicated that evidence of insurance should
only be excluded when it is sought to be
admitted to prove negligence, and should
not be excluded when it is relevant to some
other issue in the case. Third, there is per-
suasive authority from the highest courts
of two other states that evidence of the
existence of the UM/UIM coverage is ad-
missible. Finally, Ohio case law supports
this conclusion.

A. Evidence Rule 411

Does Not Exclude Evidence

of UM/UIM Coverage

Evidence Rule 411 is the rule most often
relied upon to exclude evidence of insur-
ance coverage, and provides as follows:

Evidence that a person was or
was not insured against liability
is not admissible upon the 1ssue
of whether he acted negligently
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rule does not vequire the exclu-
ston of evidence of insurance
against Liability when offered for
another purpose, such as proof of
agency, ownership or control, if
controverted, or bias or preju-
dice of a witness. [Emphasis
added.]

In the first place, this rule, by its ex-
press terms, only relates to evidence that
a defendant was insured by liability cover-
age, and only excludes that evidence when
its purpose is to show negligence. Thus,
although evidence of liability insurance is
generally not admissible to show that a
defendant was negligent, it can be admit-
ted to show something else. Importantly,
then, Rule 411 has no application to the
issue whether evidence of UM/UIM cov-
erage is admissible, and, even if it did, it
would not support its exclusion.

In UM/UIM claims, as discussed
above, the plaintiff must prove not only
that the tortfeasor was at fault, but also
that the UM/UIM carrier is contractually
obligated to pay any damages the plaintiff
is entitled to recover from the tortfeasor.’
Evidence of the UM/UIM coverage, there-
fore, is admissible in UM/UIM cases not
to show negligence, but to show that the
plaintiff has a contractual right to recover
montes from the UM/UIM carrier. Accord-
ingly, evidence of the UM/UIM coverage
is admissible under Evid. Rule 411.

B. Evidence Rules 401 and 402

Allow Evidence of UM/UIM Coverage
Even if the evidence is proffered to show
something other than negligence, it
must, of course, still be relevant to some
issiie in the case to be admissible. To be
relevant, Evid. R. 401 states that evidence
must be probative of a fact that is of conse-
quence to the action. Whether or not the
plaintiff is contractually entitled to UM/
UIM coverage is, of course, of consequence
toa UM/UIM cause of action, because it is
an essential element of a claim for UM/
UIM coverage. Evidence of UM/UIM in-
surance, therefore, such as the policy, is
probative of the fact that the plaintiff is
contractually entitled to recover mon-
ies from the UM/UIM carrier, such that
it is relevant. If coverage has been de-
clared by a court, or the UM/UIM
carrier is not disputing coverage, then
this established or admitted fact, which
is still an essential element of the
plaintiff’s claim, should be disclosed to
the jury, just as the tortfeasor’s admis-



sion of negligence would be, and should
not be hidden “behind the curtain” like
the Wizard of Oz.

C. Evidence Rule 403
Does Not Exclude Evidence
of UM/UIM Coverage
Even though it is relevant, evidence of
UM/UIM insurance must also pass the
Evidence Rule 403(B) balancing test.?
Under Rule 403(B), relevant evidence
is admissible unless its probative value
1s substantially outweighed by “the dan-
gers of unfair prejudice, of confusion of
the issues, or of misleading of the jury.”
In the first place, as shown above,
the jury will be misled only if the evi-
dence is excluded, not if it is admitted.
Insurers, however, will claim prejudice,
arguing that the juries are reckless
when awarding damage verdicts against
insurance companies.' If this argument
is accepted, however, then all parties
who fear that no jury can be fair to them,
for whatever reason, should be able to

hide behind a fagade or straw man. This -

is not how America’s judicial system op-
erates. If a party is afraid of juror
prejudice, it has the right to question
the jurors under oath as to the existence
of any such prejudice, and to remove any
jurors who are prejudiced — it does not
have the right, however, to mislead the
jury into thinking that the case is really
against someone else with whom the party
thinks the jury will sympathize.

In fact, the Ohio Civil Rules recognize
that a “target” defendant is not allowed to
hide behind someone else. For example, if
alawsuit is filed against an employer, a large
corporation, based on the negligence of an
employee, the employer may, of course,
bring the employee into the lawsuit and
seek indemnification from him or her. The
corporation may do this in the hope that
sympathy for the employee will mitigate
any prejudice towards it. Civ.R. 14(A),
however, mandates that, in that event, the
plaintiff is entitled to try the case against
the corporate employer separately from
the corporate employer’s indemnification
claim against the employee, as explained
in the 1970 Staff Note to that Rule:

Rule 14(A)...provide[s] that “If
the third-party defendant is an
employee...of the third-party
plaintiff, the court shall order a
separate trial....” The purpose
of the language is to prevent a
target defendant from implead-
ing its impecunious agent....

prejudice is negated by the Ohio Supreme
Court’s recognition that juries know full
well that most automobile injury claims are
paid by insurance companies, not the at-
fault tortfeasor.?

Thus, evidence of the existence of
the UM/UIM contract between the par-
ties simply allows the jury to understand
the case before it, and does not unfairly
prejudice the UM/UIM carrier. In sum, be-
cause the Rule 403 dangers of misleading
the jury by excluding the evidence is
greater than the dangers inherent in ad-
mitting it, the evidence should be
admissible under Rule 403(B).

V. OHIO SUPREME COURT
JURISPRUDENCE ALLOWS
EVIDENCE OF UM/UIM COVERAGE
Even in the politically sensitive arena of
medical malpractice, the Ohio Supreme
Court has repeatedly held that evidence of
msurance is admissible, even evidence that
a defendant has lLiability insurance, when
that evidence would clarify the issues for
the jury.® “[Clounsel’s comments or sug-
gestion that the defendant in a medical
malpractice action is insured are proper
under certain circumstances,”* including:

Incidental to an admission of li-
ability;

To impeach or contradict a medi-
cal practitioner’s testimony;

To show bias of a witness!

As part of the voir dire examina-
tion of jurors as to interest in or
association with an insurance
company;

When elicited or disclosed by de-
fendant or his counsel.

Perhaps the best language from the
Ohio Supreme Court in support of the ad-
mission of evidence of the UM/UIM
contract is set forth in Ede, in which the
Court stated as follows:

Too often courts have a Pavlov-
ian response to insurance
testimony — immediately assum-
ing prejudice...The second
sentence of Evid.R. 411 exists for
areason — it recognizes that tes-
timony regarding insurance is
not always prejudicial...It is na-
ive to believe that today’s
jurors...do not already assume in
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fendant doctor is covered by
malpractice insurance...The legal
charade of protecting juries from
information they already know
keeps hidden from them relevant
information that could assist
them in making their
determinations...Our Rules of
Evidence are designed with truth
and fairness in mind; they do not
require that courts should be
blind to reality.’®

This language should be included in every
brief filed by a plaintiff’s attorney who con-
tends that the UM/UIM insurance company
should be properly identified to the jury as
the party defendant in the case.

It is also interesting to note that, in
those jurisdictions where the physician’s
msurer 1s a proper co-defendant in a medi-
cal malpractice case, the jury may be
apprised of the fact that the insurance car-
rier is a co-defendant even though this will
undoubtedly inform the jurors that the phy-
sician medical practitioner in the case is
insured."”

V. INSURANCE COMPANIES

ARE NAMED PARTIES IN

MANY TYPES OF CASES

Insurance companies are also often named
parties to legal actions as subrogated carri-
ers. Infact, in a recent Columbiana County
case, the trial judge ruled that the jury was
to be informed of not only the total amount
of medical expenses incurred by the plain-
tiff, but also the amount paid by the
intervening insurance company, Anthem
Blue Cross, as well as the amount paid by
Nationwide Insurance under plaintiff’s
automobile medical payments insurance,
even though Nationwide was not a party to
the action. Thus, jurors are routinely in-
formed of the fact that an insurance
company is a party to a legal action. It is
interesting to note that, in this case, the
defendant’s liability carrier, Westfield In-
surance, argued that the jury should be told
of plaintiffs’ insurance, while resisting any
erosion of the rule that the jury should not
be told of the existence of the defendant’s
Liability insurance.'®

V1. OTHER STATES ADMIT
EVIDENCE OF UM/UIM
INSURANCE

The highest courts of other states have
ruled that evidence of the existence of
the UM/UIM contract, and the UM/UIM
policy limit, is relevant and admissible
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in UM/UIM actions. The Iowa Supreme
Court permitted evidence of the UM/UIM
coverage limits of the plaintiff’s own UM/
UIM coverage.” The Court stated, com-
mon sensically, that “any direct claim
against an insurer on a contract dispute
necessarily involves the introduction of the
insurance policy and its terms.”

Similarly, the Supreme Court of
Montana has also allowed the terms of a
UM/UIM policy to be admitted for the
purpose of showing that a plaintiff prop-
erly complied with the policy by settling
with the tortfeasor’s liability carrier
before bringing the UM/UIM claim.2®
Thus, other jurisdictions have already
concluded that a plaintiff has a right to
admit into evidence the existence of the
UM/UIM contract, and its terms and
coverage limits.

Moreover, as will be shown below,
at Jeast one Ohio appellate court has held
that evidence of the UM/UIM coverage
is admissible.

VIl. REED V. STATE FARM

In Reed v. State Farm (June 20, 1997),
Case No. L-96-038, 1997 Ohio App.
Lexis 2630, 97-LW-2388 (6% Dist. Ct.
App., Lucas County), the trial court in a
wrongful death action (1) bifurcated the
claims against State Farm for UM/UIM
coverage from the trial against the
tortfeasor, (2) allowed State Farm to
waive its subrogation rights against the
tortfeasor (apparently in order to elimi-
nate the appearance of conflict of
interest), and (3) allowed State Farm to
provide free legal representation to the
tortfeasor at the trial. The Reed trial court
also prohibited counsel from informing
the jury:

That plaintiff had a contract for
uninsured motorist coverage
with State Farm and that State
Farm was a named party-defen-
dant in the case;

That State Farm’s lawyer was de-
fending the tortfeasor;

That State Farm watved its right
of subrogation against the
tortfeasor.

The court of appeals in Reed, based
upon the policy language, held that the trial
court had erred in bifurcating the trial:

By separating appellant’s
claims against State Farm and

lowing State Farm to agree
to be bound by any jury ver-
dict against Crow, the trial
court effectively removed
State Farm as a party in this
lawsuit, a result which is in
violation of the express
terms of the parties’ contract
for uninsured motorist cov-
erage....

With regard to the issue whether it
was proper to allow State Farm to pro-
vide a defense for the tortfeasor, again
the court of appeals referred to the
terms of the policy, and held that this
was permissible:

In this case, appellant’s unin-
sured motorist policy clearly
states that if an uninsured
driver is sued by its insured,
State Farm has the right to
“defend on the issues of the
legal liability of and the dam-
ages owed by such owner or
driver.” The terms of the
policy do not limit State Farm
to providing a defense only for
itself.... This court finds that
State Farm is entitled by the
terms of appellant’s uninsured
motorist policy to provide a de-
fense for Crow, an uninsured
driver....

The court of appeals also addressed
the question of State Farm’s alleged con-
flict of interest in representing the
tortfeasor?! (possession of “confidential
information” concerning its insured, the
plaintiff), by relying on “State Farm’s
open participation in the lawsuit [to]
eliminate any possibility of a conflict of
interest or hidden bias toward State
Farm on the part of Crow:”

The issue of possible prejudice
due to the jury’s knowledge of
State Farm’'s involvement in
the case is therefore rendered
moot. State Farm’s patticipa-
tion as a party defendant will
reveal to the jury that State
Farm and [the tortfeasor] share
a continuing and present pecu-
niary interest in the outcome
of this lawsuit, with or without
cross-examination of [the
tortfeasor] on the specific is-
sue of bias.
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of appeals also held that “the trial
court abused its discretion when it
ordered appellant not to present any
evidence of State Farm'’s involvement
in the case to the jury.” To summa-
rize, the court of appeals in Reed:

1) Reversed the bifurcation of the
claims against State Farm (unin-
sured motorist case), and
required the tort and contract
claims to be tried together;

2) Allowed State Farm to provide
free legal representation to the
tortfeasor at trial; and

3) Allowed the plaintiff to present
evidence of State Farm’s involve-
ment in the case to the jury.

VIii. THE OHIO SUPREME COURT
HAS ALREADY ENDORSED THE
DISCLOSURE OF THE CONTRACT
AND THE POLICY LIMITS

TO THE JURY

In Schaefer v. Allstate (1996), 76 Ohio
St.3d 553, 553, the trial court “instructed
the jury that it could award Mrs.
Schaefer up to $100,000 for her injuries
as well as up to $100,000 to Mr. Schaefer
for his loss of consortium claim” under
the uninsured motorist provision of
their contract. While the case is princi-
pally cited for the principle that a claim
for loss of consortium was (for a limited
period of time) subject to a separate per
person policy limit of UM/UIM cover-
age, it has further import in its tacit
approval of the disclosure to the jury of
the existence and limits of the plaintiffs’
UM/UIM motorist coverage.

In fact, UM/UIM carriers who re-
sist such disclosure should take note of
the fact that in Reed, supra, the court of
appeals held that State Farm was liable
for the entire $900,000 verdict (even
though the UM/UIM policy limit was
only $500,000), because it failed to dis-
close the policy limits to the jury, or to
raise the policy limit as a defense in its
pleadings or any pretrial motion. Thus,
this holding may even prompt the UM/
UIM carrier to seek to have its UM/
UIM limits admitted not evidence.

IX. CONCLUSION

To recover on a claim for UM/UIM cov-
erage, the plaintiff must prove the
existence of a contractual right to re-
cover monies from the UM/UIM carrier.



Evidence of the existence of the UM/
UIM contract is, therefore, not merely
relevant to the plaintiff’s claim as that
term is defined in Evidence Rule 402, it
1s an essential element of that claim.
Moreover, Evidence Rule 411 does not
exclude evidence of UM/UIM cover-
age because that evidence is not being
offered to show negligence. Further,
under Evidence Rule 403, the danger
of misleading the jury is greater when
evidence of UM/UIM coverage is ex-
cluded than when it is admitted, and
any fears of jury prejudice are prop-
erly taken care of by appropriate voir
dire and the use of juror challenges to
remove any jurors who may be preju-
diced. Finally, the Supreme Court has
expressed a strong preference to-
wards admitting evidence of insurance
coverage when that evidence is rel-
evant to some issue in the case, and
has implicitly endorsed the disclosure
of the existence and limits of the UM/
UIM coverage to the jury.

Finally, it should be noted that the Ohio
State Bar Association has recently formu-
lated new jury instructions for UM/UIM
cases, which instructions expressly inform
the jury of the fact that the case is against
the UM/UIM carrier, not the uninsured or
underinsured tortfeasor:

This case is known as an [unin-
sured, underinsured] motorist
claim. [Defendant insurance
company’s name] provided
[plaintiff’s name] with [unin-
sured, underinsured] motorist
coverage. Under this cover-
age, [plaintiff’s name] is
entitled to recover damages
from [defendant insurance
company’s name] caused by
the negligence of an [unin-
sured, underinsured]
motorists.

You will consider this case as if
[plaintiff’s name]’s claims were
against the [driver, owner]of
the other vehicles.

The Editor’s Notes to this jury
instruction cite both Tucker? and
Gaul® as supportive authority, and
also give explicit direction and com-
mentary:

1. The judge should give this in-
struction at the beginning of
the trial.

judge should instruct the jury
as to the payments/policy lim-
its of the underinsured
tortfeasor or the policy limits
of the uninsured/underinsured
policy.

Although the OSBA instructions are
a step in the right direction, the follow-
ing additional capitalized language would
further clarify the issue for the jury, and
keep the breach of contract as the pri-
mary focus of the case:

This case is known as an [unin-
sured, underinsured] motorist
claim. [Defendant insurance
company’s name] provided
[plaintiff’s name] with [unin-
sured, underinsured] motorist
coverage. Under this cover-
age, [plaintiff’s name] is
entitled to recover damages
from [defendant insurance
company’s name] caused by
the negligence of an [unin-
sured, underinsured]
motorists.

[IN DETERMINING THE
AMOUNT OF DAMAGES
DUE UNDER THE INSUR-
ANCE CONTRACT
BETWEEN PLAINTIFF AND

HIS/ HER INSURANCE COM-

PANY,] You will consider this case

as if [plaintiff’s name]’s claims

were against the [driver, owner]

of the other vehicle.
Interrogatories to the jury should also
be used to help clarify the issue.?

In conclusion, to answer the first
question posed by this article, the jury
should be made aware of the fact that
the UM/UIM carrier is a named defen-
dant, and is the “real party in interest.”
Given that insurance companies are quick
to argue “real party in interest” when
seeking to bring the plaintiff’s subro-
gated medical carriers into a case,
plaintiffs’ attorneys should also use that
argument to expose the man “behind the
curtain.” The second question, concern-
ing whether to instruct the jury of the
amount of the UM/UIM policy limits, is
“unsettled,” at least according to the
Editor’s Notes to the OSBA Jury In-
structions, but, as shown above, the
holdings in Schaefer and Reed both sup-
port the introduction of this evidence,
and, in light of the holding in Reed, the
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