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PRELIMINARY STATEMENT  
AND STATEMENT OF FACTS 

 
In a claim based on a mountain of lies told by defendant Brulant, LLC1

This memorandum of law is submitted by plaintiff Campmor, Inc. (“Campmor”) in 

opposition to yet another one of these improper motions seeking a decision, or, more accurately, 

a reversal of earlier decisions regarding factual and legal issues and claims under the guise of a 

motion in limine.  This time, the motion is an astonishing request to exclude evidence of 

misrepresentations from a complex commercial breach of contract and negligent 

misrepresentation case on the most spurious of grounds.  Rosetta asks the Court to amend or 

“strike” what it calls “improper references” from the Final Pretrial Order, inserting itself into the 

 (“Rosetta”), this 

is a motion requesting, amazingly, that the Court prevent the jury from hearing any of them.  It is 

the climax of a series of meritless, vexatious and cynical motions labeled as evidentiary but 

transparently seeking omnibus – more accurately, motley – relief of every conceivable kind to 

extract this defendant from the abominable legal and factual situation facing it, after two 

extensive dispositive motions and numerous decisions from the Court, on the eve of trial.  

Clearly Rosetta’s strategy here is to throw up as many outrageous requests for do-overs, reworks 

and adventures in time travel as a word processing program can label as motions in limine and 

hope that the Court will be snowed into granting perhaps one or two of them, for given Rosetta’s 

situation hardly anything could be worse.  This Court, however, should not indulge Rosetta in 

this game, a game played no less at its own expense than that of Campmor. 

                                                 
1 As the Court recalls, Brulant, LLC is a wholly-owned subsidiary of Rosetta, LLC and is so 
described in the caption of the Complaint and the Amended Complaint.  As the Court is also 
aware, Rosetta, LLC purchased Brulant, Inc. (the entity with which Campmor initially had a 
contract) in 2008 and all services performed in connection with Campmor’s website after 
Rosetta’s purchase of Brulant, Inc. were performed and payment was rendered by Campmor in 
Rosetta’s name. For the sake of convenience, these entities are collectively referred to herein as 
“Rosetta.” 
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Court’s management of how the pretrial order should be assembled – notwithstanding that the 

Court already, through a process supervised by Judge Arleo, finalized, executed and entered that 

order after counsel for both parties signed it – by excising “impermissible provisions, claims 

and factual allegations in the pretrial order.”  [Rosetta’s Memorandum of Law in Support dated 

December 5, 2012 (“Rosetta Memo of Law”), p. 1].  There is no basis for the use of a motion in 

limine for such a purpose, and there is no basis in any procedural mechanism for the Court to 

grant the relief Rosetta seeks here.  

Even if Rosetta’s motion were appropriate, however, it would fail on its merits. As 

detailed below, (i) Campmor is entitled to provide evidence of knowing misrepresentations in 

support of its reckless breach of contract and negligent misrepresentation claims; (ii) Ohio Law 

permits Campmor to seek punitive damages and attorneys’ fees; and (iii) Campmor may, under 

the Federal Rules of Evidence, read into evidence the deposition testimony of non-party 

witnesses should those witnesses be unavailable at the time of trial. 

Based on the above, Rosetta’s motion should be rejected without consideration as 

improper or, assuming arguendo the Court considers the merits of the motion, denied in toto for 

the reasons set forth below.  All other relevant facts, which are predominantly procedural in 

nature, are integrated into Campmor’s legal argument below. 

LEGAL ARGUMENT 

STANDARD OF REVIEW 

 Motions in limine are meant to deal with discrete evidentiary issues related to trial, and 

are not another excuse to file dispositive motions disguised as motions in limine.  Dunn ex rel. 

Albery v. State Farm Mutual Auto. Ins. Co., 264 F.R.D. 266, 274 (E.D. Mich. 2009).  Unlike a 

summary judgment motion, which is designed to eliminate a trial in cases where there are no 
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genuine issues of fact, a motion in limine is designed only to narrow the evidentiary issues for 

trial and to eliminate unnecessary trial interruption.  Bradley v. Pittsburgh Bd. of Educ., 913 F.2d 

1064, 1069 (3d Cir. 1990).  “[A] motion in limine should not be used to resolve factual disputes 

or weigh evidence [internal citation omitted].”  C & E Services, Inc. v. Ashland, Inc., 539 

F.Supp.2d 316, 323 (D.D.C. 2008).   A court may “exclude evidence in limine only when 

evidence is clearly inadmissible on all potential grounds [internal citation omitted].”  Hawthorne 

Partners v. AT&T Technologies, Inc., 831 F.Supp. 1398, 1400 (N.D. Ill. 1993).  “Unless 

evidence meets this high standard, evidentiary rulings should be deferred until trial so that 

questions of foundation, relevancy and potential prejudice may be resolved in proper context.”  

Id.   “Orders in limine which exclude broad categories of evidence should rarely be employed.” 

Sperberg v. Goodyear Tire & Rubber Co., 519 F.2d 708, 712 (6th Cir.1975) 

I. ROSETTA’S MOTION IS IMPROPER. 
 

 “The purpose of a motion in limine is to allow the trial court to rule in advance on the 

admissibility and relevance of certain forecasted evidence.”  United States v. Chan, 184 

F.Supp.2d 337, 340 (S.D.N.Y. 2002).  “It is well settled that motions in limine address 

evidentiary questions and are inappropriate devices for resolving substantive issues, such as the 

sufficiency of the evidence to support a claim or defense.”  Bowers v. Nat'l Collegiate Athletic 

Ass'n, 563 F. Supp. 2d 508, 532 (D.N.J. 2008) (citations and internal quotations omitted).  

 Here Rosetta is improperly seeking to bar claims and resolve factual disputes, and regain 

ground it has lost in the Court’s earlier dispositive determinations, through a motion in limine.  

One such question is whether or not Campmor is entitled to punitive damages or attorneys’ fees 

– an obviously substantive issue to be resolved at trial based on the evidence presented and 

cannot be decided through a motion in limine.  See, Dunn ex rel. Albery, supra; C & E Services, 
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Inc., supra.  As the court explained in Grosek v. Panther Transp., Inc., 3:07CV1592, 2009 WL 

905035 (M.D. Pa. Apr. 1, 2009), denying a motion to exclude evidence relating to punitive 

damages from trial on a motion in limine: 

The court finds that this motion is not an appropriate subject for a motion in 
limine. During the trial, the court, not plaintiff or defense counsel, will explain the 
law to the jury. The lawyers will elicit the relevant facts from the witnesses, and 
the court will provide the legal framework within which jury will place those 
facts. A motion in limine to exclude a particular legal argument, therefore, is not 
appropriate. The appropriate time to address the issue of the proper legal standard 
to apply to awarding punitive damages is the conference on the jury charge. 

The same reasoning applies here.  Finally, it should be recalled that the Pretrial Order in this 

matter entered on September 28, 2012 states the following at the very end (p. 41): 

AMENDMENTS TO THIS PRETRIAL ORDER SHALL NOT BE PERMITTED 
UNLESS THE COURT DETERMINES THAT MANIFEST INJUSTICE 
WOULD RESULT IF THE AMENDMENT IS DISALLOWED THE COURT 
MAY FROM TIME TO TIME SCHEDULE CONFERENCES AS MAY BE 
REQUIRED EITHER ON ITS OWN MOTION OR AT THE REQUEST OF 
COUNSEL. 

 
Below that legend are the signatures of counsel for plaintiff and counsel for defendant, and 

below that, of Magistrate Judge Arleo.  Rather than make a motion to amend the pretrial order, 

however, and to meet the standard of showing that “manifest injustice would result if the 

amendment is disallowed,” Rosetta has simply run off yet another ersatz motion in limine to seek 

relief unrelated to the function of such motions, in gross, contumacious disregard of the Pretrial 

Order signed by its own counsel, seeking nothing more than yet another attempt to change the 

law of the case.  The Court should deny this motion.  

II. EVIDENCE OF ROSETTA’S MISREPRESTATIONS ARE 
ADMISSIBLE TO PROVE CAMPMOR’S NEGLIGENT 
MISREPRESENTATION OR RECKLESS BREACH OF 
CONTRACT CLAIMS.        

 
Following this Court’s summary judgment ruling, it is not debatable – and certainly not a 

topic eligible for consideration on a motion in limine – whether Campmor’s claims for reckless 

Case 2:09-cv-05465-WHW-CLW   Document 95   Filed 01/14/13   Page 5 of 10 PageID: 2844



5 
 

breach of contract and negligent misrepresentation claims are going to trial.  It is also not 

controversial that a knowing or intentional misrepresentation of fact is sufficient to meet the 

standard for either a reckless or negligent misrepresentation.  Campmor, Inc. v. Brulant, LLC, 

CIV. 09-5465 WHW, 2011 WL 2745922 (D.N.J. July 12, 2011).  It follows axiomatically that to 

attempt to prove its entitlement to relief under these theories of recovery, Campmor is entitled to 

offer evidence of knowing or intentional misrepresentations by Rosetta. 

Having failed at procuring dismissal of Campmor’s negligent misrepresentation and 

reckless breach claims, Rosetta has devised a simple expedient:  It will ask the Court to forbid 

Campmor from presenting any evidence that would prove them.  Rosetta claims this is justified 

by the Court’s decision granting summary judgment on Campmor’s fraud claims, but this is a 

complete invention.  Not only does the Court’s decision make no reference to whether Campmor 

may adduce evidence of misrepresentations of fact by Rosetta in connection with the issues a 

trial, it would be impossible to comprehend how any court could do so even with respect to the 

most plain-vanilla breach of contract case.  By way of a single example, if the jury concludes the 

evidence demonstrates that Rosetta’s misrepresentation as to the completion of the 301 redirects 

and Page Titles on March 24, 2009 was knowingly or recklessly false and that Campmor relied 

on that representation in agreeing to launch the 6.0 site, the jury could find that evidence 

supports both a claim for reckless breach of contract and a claim for negligent misrepresentation. 

Additionally, the evidence Rosetta seeks to exclude is a component of Campmor’s claim 

for breach of the covenant of good faith and fair dealing under Ohio law, which remains in this 

case as well.  Campmor, Inc. v. Brulant, LLC, CIV 09-5465 (WHW), 2010 WL 1381000 (D.N.J. 

Apr. 1, 2010) (every contract includes an implied covenant of good faith and fear dealing).  The 

covenant “protects parties against the possibility that another party will carry out its obligations 
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under the contract in bad faith or with an aim to harm the other party or undermine the purpose 

of the agreement,” Days Inn Worldwide, Inc. v. Sai Baba, Inc., 300 F. Supp. 2d 583, 591 (N.D. 

Ohio 2004), quoting Restatement (Second) of Contracts § 205 (1981) (“Good faith performance 

or enforcement of a contract emphasizes faithfulness to an agreed common purpose and 

consistency with the justified expectations of the other party ...”).  Obviously, evidence of a 

defendant’s misrepresentations goes directly to its ability to prove a breach of this covenant.   

III. OHIO LAW PERMITS CAMPMOR TO SEEK PUNITIVE 
DAMAGES AND RECOVERY OF ATTORNEYS’ FEES.__ 
 

 At the risk of repetition, it must be stated again that Rosetta’s attempt to seek a 

substantive ruling regarding the issues of punitive damages and the recovery of attorneys’ fees – 

which, as shown below, are plainly still at issue in this case – on a motion in limine is 

inappropriate.   Two quotations found in this Court’s opinion in Bowers v. Nat'l Collegiate 

Athletic Ass'n, 563 F. Supp. 2d 508, 532 (D.N.J. 2008) are relevant here. The first is from 

Figgins v. Advance Am. Cash Advance Centers of Michigan, Inc., 482 F. Supp. 2d 861, 870 

(E.D. Mich. 2007), which states, “To the extent that the defendants are arguing that the facts are 

insufficient to allow the plaintiff to seek punitive damages from the jury, that argument must be 

rejected because it should have been raised in a motion for summary judgment.”  The second, 

from Provident Life & Acc. Ins. Co. v. Adie, 176 F.R.D. 246, 250 (E.D.Mich.1997), is, “If 

[plaintiff] wanted to preclude [defendant] from raising these defenses at trial because there was 

no genuine issue of material fact as to them, then he should not have filed a motion in limine on 

the eve of trial, but instead should have filed a summary judgment motion pursuant to Federal 

Rule of Civil Procedure 56.”  The Court should follow its previous guidance from Bower on this 

issue and deny the relief sought on this ground alone. 
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A. Campmor’s Claim for Punitive Damages is Permitted Under Ohio Law. 

 Entering into a contract does not inoculate a party from the effects of its tortious conduct 

– even when they are suffered by the other contracting party.  “[E]xemplary damages are 

available in tort even if the case incidentally involves a contract.”  ITS Fin., LLC v. Advent Fin. 

Services, LLC, 823 F. Supp. 2d 772, 786 (S.D. Ohio 2011). Under Ohio law, where the acts 

constituting a breach of contract also amount to a cause of action in tort, the party victimized by 

the tort may recover punitive damages.  Sweet v. Grange Mut. Casualty Co., 50 Ohio App.2d 

401, 407 (1975).  This rule exists to deter fraudulent and malicious conduct in connection with a 

breach of contract [internal citation omitted].”  Mabry-Wright v. Zlotnick, 165 Ohio App.3d 1, 7 

(2005).   It is not necessary for an independent tort to be pleaded a plaintiff in order for such 

damages to be recoverable.  Stockdale v. Baba, 153 Ohio App.3d 712, 738 (2003).  An award of 

punitive damages “turns on whether the record contains evidence that defendant (1) breached its 

contract with plaintiff; (2) committed a connected tort independently of the breach of contract; 

and, in doing so, (3) acted fraudulently, maliciously or oppressively toward plaintiff.”  Id.   

Actual malice is not a subjective emotional state or a sort of intention; rather it is a term of art 

referring to conduct that is “reckless, wanton, willful or gross” that is inferred from “conduct and 

surrounding circumstances.”  Burns v. Prudential Securities, Inc., 167 Ohio App.3d 809, 843 

(2006).  “[A] claim based on negligence can [also] provide the basis for an award of punitive 

damages if there is an adequate showing of actual malice.”  Id.  For this reason, Campmor’s 

breach of contract claim would provide grounds for an award of punitive damages under Ohio 

law, upon the proper showing, even if Campmor had not pled any tort claims. 

 While this Court granted summary judgment dismissing Campmor’s cause of action for 

fraud based on its determination that there was no evidence that Brulant knowingly 
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misrepresented its experience or capabilities, or purposely set out to build Campmor a website 

not using “best practices,” Campmor was not required to plead, and the Court’s decision does 

not address, the existence of false misrepresentations made with legal malice, as defined by Ohio 

law, as to the amount or the quality of work performed by Rosetta during the course of the 

project.   

 Based on evidence the Court has already recognized as amenable to a finding of 

recklessness, a finding of malice is a distinct possibility.  The record is replete with evidence that 

a fact-finder could determine constituted willful false representations, whether intentional or 

negligent, from Rosetta to Campmor regarding both the quality and amount of work performed 

by Rosetta in connection with its contractual obligations.  If the jury determines the evidence 

demonstrates Rosetta made false misrepresentations maliciously with the intention to induce 

reliance at any juncture where it acted to its detriment – whether by convincing Campmor to 

continue to pay invoices, urging Campmor to launch the 6.0 website, and otherwise preventing 

Campmor from mitigating its losses such as by seeking outside advice or terminating the 

relationship before bad came to worse – Campmor may be awarded punitive damages.     

B. Campmor’s Claim for Attorneys’ Fees is Permitted Under Ohio Law. 

 “Attorney fees may be awarded as an element of compensatory damages where the jury 

finds that punitive damages are warranted [internal citation omitted].”  Zoppo v. Homestead Ins. 

Co., 71 Ohio St.3d 552, 558, 644 N.E.2d 397 1994).   The previous section demonstrates that 

Campmor is entitled to present evidence in support of and to seek punitive damages here.  

Setting aside the impropriety of asking the Court to “strike” Campmor’s punitive damages claim 

through a motion in limine, because Campmor’s claim for punitive damages cannot be dismissed 

as a matter of law, Campmor’s claim for attorneys fees must likewise proceed to trial. 
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IV. ROSETTA’S MOTION TO PRECLUDE READING TESTIMNY OF  
NON-PARTY WITNESSES MUST BE RESOLVED AT TRIAL. 

 Rosetta moves to preclude the introduction of deposition testimony of Lori Sackowitz or 

Susan Ruffalo at trial, relying on Fed. R. Civ. P. 32, on the simple assertion that “Brulant has not 

identified any such conditions are present.”  Assuming that Rosetta means that Campmor “has 

not identified,” etc., Rosetta provides no basis for its presumption as to whether Campmor can 

make the requisite showing – at trial, which is where it would do so, and at which time the Court 

can determine, based on a proffer, if the requisite criteria of the Rule are met.  “[I]f the matter 

sought is within the scope of discovery, objection to its admissibility as evidence should be made 

at trial or hearing when the deposition is offered in evidence . . .” Gray v. Bruneau-Grand View 

Sch. Dist. No. 365, CV-06-069SBLW, 2007 WL 3333273 (D. Idaho Nov. 9, 2007), quoting 8A 

Wright Miller & Marcus, Federal Practice and Procedure §§ 2151, 2156 (2d ed.1994); see also, 

Hughes Bros., Inc. v. Callanan Rd. Imp. Co., 41 F.R.D. 450, 453 (S.D.N.Y. 1967) (questions 

regarding the permissible use of depositions “do not arise until the deposition is offered in 

evidence at trial”).  Now is not the time for that determination. 

 
CONCLUSION 

Based on the foregoing, Campmor respectfully requests that Rosetta’s motion in limine 

be denied in its entirety, along with such further relief as to this Court seems just.  

                                            GOETZ FITZPATRICK LLP  
 

  
 By:_______ __________________________ 

           Ronald D. Coleman (RC 3875)  

David Kuehn (DK 4560) (Pro Hac Vice) 
55 Harristown Road 
Glen Rock, NJ  07452 
(201) 612-4444 
rcoleman@goetzfitz.com  

Dated: January 14, 2013    dkuehn@goetzfitz.com 
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